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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 10,424 


JOSEPH B. KUHN, Petitioner 


v. 


CIVIL AERONAUTICS BOARD, Respondent 


JOINT APPENDIX. 


Filed September 12, 1949. 


Petition of Joseph B. Kuhn for Judicial Review of Orders! 
of the Civil Aeronautics Board. 

To the Honorable the Chief Justice and the Associate 
Justices of the United States Court of Appeals fof 
the District of Columbia: 

1A Your petitioner, Joseph B. Kuhn, presents this pe-j 
tition for judicial review of orders issued by the Civilj 
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Aeronautics Board (hereinafter referred to as “the 
Board”), and in support thereof says: 

I 

The Nature of the Proceeding 

1. This petition asks review of certain orders of the 
Board issued in a proceeding instituted on the complaint of 

the Administrator of Aeronautics (hereinafter re- 
2A ferred to as “the Administrator”) known as “D. W. 

Rentzel v. Joseph B. Kuhn, Docket No. SR-1944”, 
which suspended Petitioner’s pilot certificate for a period 
of 40 days. 

II 

Jurisdiction 

2. This petition is filed pursuant to Section 1006 of the 
Civil Aeronautics Act of 1938, 49 U. S. C. § 646, and Section 
10 of the Administrative Procedure Act of 1946, 5 U. S. C. 
§ 1009. Section 1006 of the Civil Aeronautics Act provides 
that orders of the Civil Aeronautics Board shall be subject 
to review by this Court upon petition filed “by any person 
disclosing a substantial interest in such order.” Section 
10 of the Administrative Procedure Act provides that ‘ ‘ any 
persons suffering legal wrong because of any agency action, 
or persons adversely affected or aggrieved by such action” 
shall be entitled to judicial review thereof. Petitioner’s 
pilot certificate has been suspended for a period of 40 days 
by the orders of the Board review of which is sought by 
this petition, and consequently petitioner has a “substan¬ 
tial interest” in the orders within the meaning of Section 
1006 of the Civil Aeronautics Act and is a “person suffer¬ 
ing a legal wrong” and a person “adversely affected or 
aggrieved” by such orders within the meaning of Section 
10 of the Administrative Procedure Act. 
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in 

Relief Prayed 

3. Petitioner prays that the following orders pf 
3A the Board be reviewed and set aside by this Court): 

(a) Order Serial No. S-219, dated February 4, 
1949, which suspended Petitioner’s pilot certificate for a 
period of 40 days. 

(b) Order Serial No. S-269, dated September 2, 1949, 
which, after reconsideration by the Board, suspended Peti¬ 
tioner’s pilot certificate for a period of 40 days. 

Petitioner further asks that a copy of this petition be trans¬ 
mitted to the Board and that the Board be required, in ac¬ 
cordance with Section 1006 of the Civil Aeronautics Act, tjo 
certify and file in this Court a transcript of the record upo^i 
which the aforesaid orders were entered; that upon the 
review requested herein the said orders of the Board l^e 
set aside; that the Board be directed to dismiss the com¬ 
plaint against Petitioner; and that this Court grant to Peti¬ 
tioner such other and further relief as the Court may deeijn 
proper. 

IV 

Statement of Facts 

4. Petitioner is and has been for approximately 20 yeats 
an airline pilot. He is presently and has been at all tim^s 
mentioned herein employed in that capacity by Eastern 
Air Lines, Inc., a scheduled air carrier of persons, property 
and mail, and is dependent upon such employment for h|s 
livelihood. Petitioner holds and has held during all tim^s 
hereinafter mentioned pilot’s certificate No. 5896, whicji, 
under Section 602 of the Civil Aeronautics Act, authorizes 
Petitioner to serve in the capacity of airline pilot. 

5. Under Section 610(2) of the Civil Aeronautics A<}t> 
it is unlawful for any person to serve in the capacity <^f 

pilot without a certificate issued by the Adminijs- 
4A trator authorizing him to serve in that capacity. 
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6. On December 19, 1946, Petitioner was the cap¬ 
tain in command of Eastern Air Lines’ Flight 605, which 
departed from Newark, N. J. destined for Miami, Florida. 
At approximately 1805 hours E. S. T. on December 19,1946, 
while said Flight 605 was en route to Miami, Florida and 
being piloted by Petitioner, said aircraft was struck from 
the side by an aircraft operated by Universal Airline, Inc., 
(hereinafter referred to as “Universal”). It was incontro- 
vertiblv established that the two aircraft were on courses 
crossing at approximately 74 degrees at the time the col¬ 
lision occurred. The Universal aircraft was not observed 
by Petitioner prior to the collision, but was seen by Peti¬ 
tioner’s co-pilot, who pulled his aircraft up and to the right 
in an attempt to avoid the collision. There was insufficient 
time to avoid collision completely, but both aircraft made 
landings without loss of life or injury to any passenger or 
any member of the crews. 

7. Pursuant to Section 702 of the Civil Aeronautics Act 
the Board instituted an investigation of said accident, 
(Docket No. SA-132) and, in the course of said investiga¬ 
tion held a hearing on January 8, 1947, in which testimony 
of witnesses and other reports and exhibits were intro¬ 
duced in evidence. The aforesaid hearing was part of the 
Board’s ex parte investigation of the accident and was not 
an adversary proceeding, and Petitioner was not permitted 
to cross-examine witnesses. On October 22, 1947 issued its 
report in Docket No. SA-132 in which it found that the flight 
paths of the aircraft operated by Petitioner and of the 
Universal aircraft intersected at an angle of 74 degrees 

and that the probable cause of the accident was “the 
5A lack of vigilance on the part of the pilots of both 

aircraft.” 

8. On March 20, 1947 the Administrator filed a complaint 
with the Board asking revocation or suspension of Peti¬ 
tioner’s pilot’s certificate and charging Petitioner with the 
following alleged acts in connection with his operation of 
Flight 605 on December 19, 1946: 
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(a) That Petitioner deviated from his authorized route 
contrary to Section 61.731 of the Civil Air Regulations. 

(b) That Petitioner failed to alter the course of his air¬ 
craft and give way to the right upon overtaking the Uni¬ 
versal aircraft contrary to Section 60.103(c)(3) of the Civil 
Air Regulations. 

(c) That Petitioner flew his aircraft within 500 feet bf 
the Universal aircraft when no prior arrangements therefdr 
had been made with the pilot of the other aircraft. 

(d) That Petitioner, “by virtue of the facts alleged in 
paragraphs” (a), (b) and (c) above, “and by colliding 
with the overtaken aircraft in the vicinity of Aberdeeipi, 
Maryland,” operated an aircraft in a careless and reckless 
manner so as to endanger the lives and property of othei|s 
contrary to Section 60.101 of the Civil Air Regulations. 

Petitioner was not charged in any way with having failed 
to maintain a proper lookout, and the only charge of care¬ 
lessness was that referred to in paragraph (d) above. 

9. The Petitioner denied generally all charges in the 
complaint. No hearing was held, but by stipulation be¬ 
tween Petitioner and the Administrator, the Initial Deci¬ 
sion of the examiner was based on the record of the acci¬ 
dent investigation hearing held in Docket No. SA-132 oil 
January 8,1947 (but no part of the Board’s findings were tjo 
be used in making the decision). The Initial Decision, dated 
May 26, 1948, found that Petitioner had not deviated frojn 
his authorized route and had not violated Section 
6A 61.731 of the Civil Air Regulations, but (a) that Peti¬ 

tioner had failed to give way to the right while over¬ 
taking the Universal aircraft within the meaning of Sectio]n 
60.103 (c)(3) of the Civil Air Regulations, (b) that Peti¬ 
tioner flew within 500 feet of the Universal aircraft without 
prior arrangement therefor contrary to Section 60.103(d) 
of the Civil Air Regulation, (c) that Petitioner by virtiie 
of the facts found in (a) and (b) above and by collidin|g 
with the Universal aircraft, operated an aircraft in a care¬ 
less and reckless manner so as to endanger the lives an^ 
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property of others contrary to Section 60.101 of the Civil 
Air Regulations, and (d) that the public interest required 
the suspension of Petitioner’s pilot certificate. Numerous 
subsidiary findings of fact were also made, most of which 
apparently are no longer adhered to by the Board. One 
such subsidiary finding made was that, “Under all the cir¬ 
cumstances which indicated the need for a vigilant and 
effective lookout, as discussed above, it appears that he 
[Petitioner! was guilty of careless and reckless conduct in 
not having such a lookout provided.” This w T as the first 
time that the issue of whether a proper lookout had been 
maintained was introduced into the proceeding. Petitioner 
timely filed exceptions to each and every adverse finding of 
the examiner, and briefs were submitted to the Board by 
Petitioner and the Administrator. 

10. On February 4, 1949, the Board issued its Opinion 
and Order, Order Serial No. S-219, in which it found 

7A (a) that Petitioner overtook the Universal aircraft 
and failed to give way to the right contrary to Sec¬ 
tion 60.103(c)(3) of the Civil Air Regulations, (b) that 
Petitioner flew within 500 feet of the Universal aircraft 
contrary to Section 60.103(d) of the Civil Air Regulations, 

(c) that Petitioner, by reason of the findings mentioned in 
(a) and (b) above operated his aircraft in a careless man¬ 
ner so as to endanger the lives and property of others 
contrary to Section 60.101 of the Civil Air Regulations, and 

(d) that the public interest required the suspension of 
the Petitioner’s pilot certificate by reason of the afore¬ 
mentioned findings. 

11. The finding of the Board that Petitioner had operated 
his aircraft in a careless manner in violation of Section 
60.101 of the Civil Air Regulations was principally based 
upon the following subsidiary finding: 

“His failure [the Petitioner’s] to maintain a proper 
lookout and to comply with the overtaking and proximity 
rules of the Civil Air Regulations, hereinbefore considered, 
lead us to the conclusion that Respondent was careless in 
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the operation of his aircraft, contrary to the provisions <)f 
60.101 of the Civil Air Regulations then in effect.” 

Pursuant to its findings, the Board ordered Petitioner’s 
pilot certificate suspended for a period of 40 days, and re¬ 
view of that order is sought by this petition. 

12. On February 19, 1949, Petitioner filed a Petition for 
Reconsideration and Oral Argument and petition for a stUy 
pending decision on reconsideration. The Board granted 
the stay and heard oral argument on June 15, 1949. 

13. On September 2, 1949, the Board issued its Opinion 
and Order, Order Serial No. S-269, in which it ma<je 

8A no finding as to the charge that Petitioner had failed 
to give way to the right while overtaking the Uni¬ 
versal aircraft contrary to Section 60.103(c) (3) of the Ciyil 
Air Regulations, but in which it found (a) that Petitioner 
was informed that the Universal aircraft had departed jL5 
minutes earlier authorized to fly in the same direction apd 
at the same altitude as Petitioner but at a slower speed th^n 
Petitioner, (b) that Petitioner collided with the Universal 
aircraft and that “the collision was due in whole or in pajrt 
to [Petitioner’s] failure to take due and proper measures 
to overcome the visual deficiencies of his aircraft, and to 
maintain a proper lookout for such aircraft,” (c) that Peti¬ 
tioner “by reason of the facts recited” in (a) and (b) 
above “operated his aircraft in a careless manner so jas 
to endanger the lives and property of others, contrary to 
the provisions of Section 60.101 of the Civil Air Regula¬ 
tions then in effect,” and (d) that Petitioner, “by reasbn 
of the facts recited in” (a) and (b) above, “flew within 
500 feet of another aircraft without prior arrangement 
therefor, contrary to the provisions of Section 60.103(d) 
of the Civil Air Regulations then in effect,” and (e) that 
“by reason of the finding in” (c) and (d) above “the pub¬ 
lic interest requires the suspension of the [Petitioner|s] 
airman certificate as hereinafter set forth.” Other thpn 
the findings mentioned above, the Board in no way speci¬ 
fied how Petitioner had violated Section 60.103(d). 

I 

I 

i 

i 
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14. In its Order Serial No. S-269, dated September 2, 
1949, the Board suspended Petitioner’s pilot certificate for 
a period of 40 days, effective September 12,1949. Petitioner 
asks review of that order by this appeal. 

9A 15. Sections 60.103(c)(3), 60.103(d) and 60.101 of 
the Civil Air Regulations as in effect on December 
19, 1946 provided as follows: 

“§ 60.103(c) (3) Overtaking . An overtaken aircraft has 
the right-of-way and the overtaking aircraft, whether 
climbing, descending, or in level flight, shall alter its course 
to the right.” 

“ § 60.103(d) Proximity. Aircraft shall be flown at least 
500 feet apart except by prearrangement of the pilots in 
command of the aircraft.” 

“§60.101. Careless or reckless operation. No person 
shall operate an aircraft in a careless or reckless manner 
so as to endanger the life or property of another.” 

y 

Points Upon Which Petitioner Intends to Rely 

A. The Finding That Petitioner Failed To Take Due and 
Proper Measures To Overcome the Visual Deficiencies of 
His Aircraft and to Maintain A Proper Lookout Violates 
the Board r s Regulations, Sections 5(a), (b ) and ( c), 7(c), 
and 8(b) of the Administrative Procedure Act and Denies 
Petitioner Due Process of Law. 

16. The charges brought against Petitioner did not in¬ 
form him of the matters of fact and law asserted as re¬ 
quired by by Section 5(a) of the Administrative Procedure 
Act, 5 U. S. C. 1004(a), and Petitioner was afforded no 
opportunity to present facts in his defense as required by 
Section 5(b) of the Administrative Procedure Act, 5 U. S. C. 
1004(b),' and Petitioner was denied due process of law, 
in that Petitioner was not charged with failure to maintain 
a proper lookout or -with failure to take due and proper 
measures to overcome the visual deficiencies of his aircraft 
and such issues were never raised until after the record 
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was closed. The charges also did not comply with 
10A Section 97.11 of the Civil Air Regulations then iln 
effect which required that the complaint contain “ja 
plain statement of the facts which the Administrator qr 
the Board proposes to establish.” The charges brought 
against Petitioner alleged four specific violations of tfie 
Civil Air Regulations. Only one charge alleged careless 
operation on Petitioner’s part, and that charge specified 
in what respects Petitioner was careless—one being tlie 
alleged violation of Section 61.731 (of which Petitioner was 
found not guilty), another being the alleged violation of 
Section 60.103(c)(3) (in respect to which no finding has 
been made), and the last being the alleged violation of Sec¬ 
tion 60.103(d). Petitioner has been found guilty of violat¬ 
ing Section 60.103(d) on the ground that he failed to main¬ 
tain a proper lookout, which shows the complete merry-g(j>- 
round of reasoning without any starting point that wa(s 
employed in reaching the findings complained of. In re¬ 
spect to Petitioner’s contention that he had not been 
charged with failure to maintain a proper lookout, the 
Board in its Opinion and Order of September 12, 194|9 
(Order Serial No. S-269) said that the words in the chargejs 
“by colliding with the overtaken aircraft” amounted to ja 
general allegation of carelessness which put in issue anjy 
and all acts of negligence of which Petitioner may ha^e 
been guilty. The act of colliding certainly does not include 
all action or non-action prior to the collision, and any fail¬ 
ure to maintain a proper lookout of which Petitioner majv 
have been guilty clearly took place prior to the collisiorji. 
Moreover, it is clear that the words “by colliding with thie 
overtaken aircraft” were a necessary allegation to estab¬ 
lish that lives and property of others were endangerejl 
rather than a specification of negligence. 

11A 17. The finding that Petitioner failed to maintain 

a proper lookout and to take due and proper measured 
to overcome the visual deficiencies of his aircraft is uni- 
supported by subsidiary findings as to how Petitioner failed 
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to maintain a proper lookout or by any reason or basis 
therefor as required by Section 8(b) of the Administrative 
Procedure Act, 5 U.S.C. § 1007(b), and by due process of 
law. In support of its finding that Petitioner did not main¬ 
tain a proper lookout, the Board has only said that the Pe¬ 
titioner “did not take adequate measures to offset the vis¬ 
ual deficiencies inherent in the aircraft he was flying and 
to establish an adequate lookout for the other aircraft.” 
The Board has failed to specify in what respect the meas¬ 
ures taken by the Petitioner to offset the visual deficiencies 
in his aircraft were inadequate or in what respect the look¬ 
out established by Petitioner was inadequate. The evi¬ 
dence showed that Petitioner had posted his co-pilot as a 
lookout and that Petitioner was operating the aircraft him¬ 
self, which required attention to his navigational and air¬ 
craft instruments from time to time. There was no proof 
of record to indicate that Petitioner failed in any respect 
to attend properly to his duties as pilot or as captain in 
command of the aircraft. 

18. The finding that Petitioner failed to maintain a 
proper lookout and to take due and proper measures to 
overcome the visual deficiencies of his aircraft is unsup¬ 
ported by reliable, probative and substantial evidence as 
required by Section 7(c) of the Administrative Procedure 
Act, 5 U.S.C. § 1006(c). There was no evidence of record 
^whatsoever tending to show that Petitioner failed to main¬ 
tain a proper lookout, and the finding rests solely 
12A upon the fact that Petitioner did not see the Uni¬ 
versal aircraft prior to the collision. The evidence 
of record showed, that the two aircraft had been on collision 
courses for a substantial time prior to the collision and 
that under such circumstances the angle of sight from one 
aircraft to the other remained constant as long as no change 
in speed or direction was made by either aircraft. The evi¬ 
dence further showed that a 6-inch windshield post in Peti¬ 
tioner’s aircraft was directly in Petitioner’s line of sight 
to the Universal aircraft. From the known speed of the 


two aircraft immediately prior to the collision and princi¬ 
ples of physics, Petitioner could have had only 96 seconds 
in which to see the Universal aircraft. In view of the fact 
that there were four such windshield posts in the aircraft, 
the finding of the Board amounts to a decision that a pilqt 
is careless when he fails to look around every windshield 
post in his cockpit at least every 24 seconds, even thougjh 
he has posted his co-pilot as a lookout for such purpose anp 
even though he himself is flying the aircraft and of neces¬ 
sity must give part of his attention to the aircraft and 
navigational instruments. 

19. The finding that Petitioner failed to maintain ja 
proper lookout and to take due and proper measures Ip 
overcome the visual deficiencies of his aircraft violates Sec¬ 
tion 5(c) of the Administrative Procedure Act, 5 U.S.C. 
§ 1004(c), and denies Petitioner due process of law in that 
the examiner making the Initial Decision was not the hear¬ 
ing officer before whom all the evidence was taken and ip 
that the Board previously decided such issue adversely to 
Petitioner in its ex parte accident investigation, 
13A Docket No. SA-132, and thereby denying Petitioner 

a fair hearing. The record upon which the Initial 
Decision was based was that of the accident investigation 
hearing in Docket No. SA-132, at which the presiding officer 
w r as Robert W. Chrisp. The Initial Decision was made bjy 
Examiner Harley G. Moorhead, Jr. In its report of iljs 
accident investigation, issued October 22, 1947, the Boar|d 
found the probable cause of the accident to be the lack cjf 
vigilance by the pilots of both aircraft. Certainly, tide 
Board could not fairly hear the same issue in Docket N(>. 
SR-1944 when it had already determined that Petitioner 
was guilty in Docket No. SA-132. 
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B. The Finding That The Petitioner Violated Section 
60.103(d) of the Civil Air Regulations Violates Sections 
7(c) and 8(h) of the Administrative Procedure Act and 
Denies Petitioner Due Process of Law. 

20. The finding that Petitioner violated Section 60.103(d) 
of the Civil Air Regulations is unsupported by subsidiary 
findings as to how Petitioner violated said regulation or 
by any reasons or bases therefor, as required by Section 
8(b) of the Administrative Procedure Act, 5 U. S. C. 
§ 1007(b). Petitioner has contended before the Board and 
will contend here that Section 60.103(d) of the Civil Air 
Regulations only prohibits the pilot from knowingly op¬ 
erating an aircraft within 500 feet of another unless prior 
arrangement therefor have been made. The Board has 
found in its Opinion and Order of September 12, 1949 
that Section 60.103(d) does not constitute an absolute 
prohibition of flight within 500 feet of another aircraft 

without prior arrangement therefor, but, on the other 
14A hand, the Board has found that it is not required to 
interpret Section 60.103(d) as contended by Peti¬ 
tioner and has failed to say what Section 60.103(d) does 
mean or in what respect Petitioner violated said regulation. 

21. The finding that Petitioner violated Section 60.103(d) 
of the Civil Air Regulations is unsupported by reliable, pro¬ 
bative and substantial evidence as required by Section 7(c) 
of the Administrative Procedure Act, 5 U. S. C. § 1006(c), 
and by due process of law. The only evidence relating to 
the charge that Petitioner violated Section 60.103(d) is 
that there was a collision and that Petitioner’s aircraft 
was within 500 feet of the Universal aircraft. The uncon¬ 
troverted evidence of record shows that Petitioner did not 
know of the proximity of the Universal aircraft prior to 
the collision and that as soon as the co-pilot observed the 
Universal aircraft, he took action to avoid the Universal 
aircraft. 

22. Section 60.103(d) of the Civil Air Regulations as 
interpreted by the Board is so indefinite and lacking in 
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meaning that it cannot be enforced against Petitioner. 4s 
previously pointed out, Petitioner contends that Section 
60.103(d) only prohibits a pilot from knowingly operating 
his aircraft within 500 feet of another without prior Ar¬ 
rangement therefor. Although the Board has rejected pe¬ 
titioner’s contention, it has said that the regulation dojes 
not absolutely prohibit flight within 500 feet of another 
aircraft without prior arrangement therefor. The Boaj'd 
has failed to say what Section 60.103(d) does mean, ai^d 
obviously if it means something other than either of the 
aforementioned meanings rejected by the Board, it is bo 
indefinite and lacking in meaning that it cannot j)e 
15A understood or interpreted by ordinary persons. The 
regulation is, therefore, unenforcible against Peti¬ 
tioner. 

23. If Section 60.103(d) of the Civil Air Regulations hjas 
a meaning, it should be interpreted by this Court as onily 
prohibiting a pilot from knowingly operating his aircraft 
within 500 feet of another aircraft without prior arrange¬ 
ment therefor. Under Section 10(e) of the Administrative 
Procedure Act, the reviewing court must “determine tjie 
meaning or applicability of the terms of any agency 
action. ’ ’ 

VI 

Petition for Stay 

A petition to stay the orders sought to be reviewed herein 
is being filed by Petitioner concurrently with this petitiojn. 

VII 

Prayer for Relief 

I 

Wherefore, Petitioner prays that Order Serial No. S-21|9, 
dated February 4, 1949 and Order Serial No. S-269, dat|d 
September 2, 1949, issued by the Civil Aeronautics Boa^d 
be reviewed by this Court, that a copy of this petition jie 
transmitted to the Board, and that the Board be required jto 
certify and file in this Court a transcript of the record up(pn 
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which the aforesaid petition was entered, in accordance with 
Section 1006 of the Civil Aeronautics Act; that upon the 
review requested herein, the said orders of the Board be 
set aside and the Board directed to dismiss the complaint 
against Petitioner; and that this Court grant to Petitioner 
such other and further relief as the Court may deem proper. 

Joseph B. Kuhn 
E. Smythe Gambrell 
W. Glen Harlan 
George A. Smith 
825 Citizens & Southern 
National Bank Building 
Atlanta 3, Georgia 
Attorneys for Petitioner 

September 12,1949 

• **•**•*•# 

Received CAB March 20, 1947 
1 Filed USCA-DC Oct. 17, 1949 

BEFORE THE CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

T. P. Wright, Administrator of Civil Aeronautics, Plaintiff, 


v. 

Joseph B. Kuhn, Defendant. 

Complaint 

Plaintiff brings this action pursuant to the provisions 
of the Civil Aeronautics Act of 1938, as amended (52 Stat. 
973; 49 U. S. C. 401 et seq.) and alleges that: 

I 

Defendant, during all times mentioned in this Complaint 
was the holder of Airline Transport Pilot Certificate No. 


Defendant, on or about December 19, 1946, piloted, as 
Captain in command, a civil aircraft identified as NC-88813 
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on Eastern Air Lines regularly scheduled flight #605 out 
of Newark, New Jersey, bound for Miami, Florida, and 
deviated from the route authorized in that the aircraft was 
flown off and to the left of Amber Airway No. 7 in the 
vicinity of Aberdeen, Maryland, contrary to the provisions 
of Section 61.731 of the Civil Air Regulations. 

III 

Defendant, on the flight identified in paragraph II of thjs 
Complaint, in the vicinity of Aberdeen, Maryland, failed 
to alter the course of his aircraft and give way to the right 
upon overtaking a Universal Airlines DC-3 aircraft, con¬ 
trary to the provisions of Section 60.103(c)(3) of the Ciyil 
Air Regulations. 

IV 


Defendant, on the flight identified in paragraph II of thjis 
Complaint, flew his aircraft within 500 feet of a Universal 
Airlines aircraft in the vicinity of Aberdeen, Maryland, 
when no prior arrangements had been made with the pilot 
of the other aircraft for flight in such close proximity, con¬ 
trary to the provisions of Section 60.103(d) of the CiVil 
Air Regulations. 

V 

Defendant, by virtue of the facts alleged in paragraphs 
II, III and IV of this Complaint, and by colliding with tljie 
overtaken aircraft in the vicinity of Aberdeen, Maryland, 
operated an aircraft in a careless and reckless manner ^o 
as to endanger the lives and property of others, contrary 
to the provisions of Section 60.101 of the Civil Air Reg¬ 
ulations. 

2 Wherefore, Plaintiff requests that any airman cer¬ 

tificate held by Defendant be suspended or revoked. 
Dated this 5th day of March, 1947. 

R. E. Elwell 

General Counsel Civil Aero¬ 
nautics Administration 

• ****#**• • 
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9 Filed Apr 16 1947 

Answer to Complaint 

April 10,1947 

Mr. Merrill Armour 
Assistant General Counsel, Safety 
Safety Legal Division 
Civil Aeronautics Board 
Washington 25, D. C. 

Dear Mr. Armour: 

A copy of the complaint filed against me in Docket No. 
SR-1944, signed by Mr. R. E. Elwell, General Counsel, Civil 
Aeronautics Administration, dated March 5, 1947, was re¬ 
ceived by me in Miami, Florida on April 10,1947. 

I am attaching a signed statement requesting a hearing 
in this matter. 

I hereby generally deny each and every allegation as set 
forth in the numbered Paragraphs II through V, inclusive, 
of the above identified complaint filed against me by the 
Administrator of Civil Aeronautics. 

Yours very truly, 

Joseph B. Kuhn 
4401 N. W. South River Drive 
Miami Springs, Fla. 

•*•*•*#*** 

29 Filed Mar 30 1948 

Formal Stipulation 

It is hereby stipulated between F. B. Lee, Acting Admin¬ 
istrator of Civil Aeronautics, and Joseph B. Kuhn, Defen¬ 
dant in this action, by their respective Counsels: 

I. The Defendant in the case waives his right to initial 
hearing under Section 609 of the Civil Aeronautics Act of 
1938, as amended, but specifically reserves all other rights. 

II. The Examiner of the Civil Aeronautics Board, in de¬ 
termining the facts and resolving the issues of this case, 
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shall use the record of testimony at the Civil Aeronautics 
Board Accident Investigation Hearing conducted on pr 
about January 8, 1947, but not the report of the Board <jn 
the Accident Investigation as the evidence in this case. 

III. The Administrator of Civil Aeronautics will recom¬ 
mend a suspension of the Defendant’s Airman Certificate 
for a period of sixty days. 

IV. The Defendant will recommend that the cause will pe 
dismissed with no suspension or revocation of the Defen¬ 
dant’s Airman Certificate. 

R. E. Elwell 
DDW 

Attorney for the Administrator 

Maurice H. Schy 
Attorney for the Defendant 

Dated this thirteenth day of March, 1948. 

EXCERPTS FROM TRANSCRIPT OF HEARING. 

In Accident Investigation, Docket No. SA-132, 

Held January 8, 1947. 

36 Joseph 0. Fluet w r as called as a witness by the Ciyil 
Aeronautics Administration, and having been first 
duly sworn, was examined, and testified as follows: 

By Presiding Officer Chrisp: 

• • * * * * * * * | • 

42 Q. I believe that you also have with you a state¬ 
ment by Mr. George M. French, Meteorologist of 
the Investigation Division. A. I have. 

Q. Will you read that statement at this time? A. “Tjfcie 
two flights involved in the subject accident were flying nepr 
the center of a high pressure area of polar continental a:.r. 
A study of weather conditions existing from New York to 
Baltimore between 1630 and 1830 EST, December 19, 1946, 
indicates ceiling unlimited at all points, thin scattered to 
broken high clouds, and surface visibilities four miles pr 
better. 
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“The air at 2,000 feet is indicated to have been smooth, 
wind northwest about 8/10 miles per hour. The ver- 
43 tical structure of the air aloft could have produced 
some smoke layers at an altitude of 2,000/4,000 feet, 
but such layers, if they existed, were thin vertically and to 
what extent they may have reduced visibility horizontally 
could be determined only by pilots in the air at the time. 

“The ■weather at Aberdeen as shown by observations 
nearest the time of the accident was as follows: 

“1730 EST—Ceiling unlimited, high thin broken clouds, 
visibility 8 miles. 

“1830 EST—Ceiling unlimited, high thin scattered 
clouds, visibility 8 miles. 

(Signed) “George M. French.” 

Q. Mr. Fluet, in connection with the investigation of this 
accident, did you obtain sectional charts showing the area 
Newark to Washington? A. I did. 

Q. Will you identify this chart, please? A. This is a 
portion of the sectional chart, New York sectional chart 
and Washington sectional chart, which takes in the Newark 
to Washington airway area. 

Q. Including that portion of the area of Aberdeen, Mary¬ 
land? A. That is correct. 

Presiding Officer Chrisp: This document will be re¬ 
ceived in evidence as Exhibit No. 2-A. 

#••*•••••• 

47 George H. Roerig was called as a witness by the 
Civil Aeronautics Administration, and having been 
first duly sworn, was examined and testified as follows: 

By Presiding Officer Chrisp: 

Q. Will you state your name, please, sir? A. George H. 
Roerig. 

Q. Mr. Roerig, I believe that you are assistant to the 
Operations Manager of Eastern Air Lines? A. That is 
correct. 
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48 Q. And you are domiciled at Miami, Florida? Aj. 
That is correct. 

Q. Mr. Roerig, in connection with the investigation of 
this accident, I believe that you have prepared a statement 
to present here? A. I have. 

Q. Will you present it at this time? A. Eastern Air 
Lines is a Deleware Corporation and operates as an air 
carrier under a Certificate of Public Convenience and Ne¬ 
cessity and an Air Carrier Operating Certificate, both 
issued pursuant to the Civil Aeronautics Act of 1938^ 
amended. These certificates authorize Eastern Air Lines^ 
Inc. to engage in air transportation with respect to persons^ 
property and mail between various points, including New¬ 
ark, New Jersey, and Miami, Florida. 

Eastern Air Lines’ Flight 605 is scheduled to depart 
from Newark, New Jersey, at 4:55 p.m., operating non-stop 
to Miami, Florida. 

Flight 605 of December 19th, airplane NC 88813, with 
crew consisting of Captain J. B. Kuhn, Pilot R. J. Browh, 
Purser George F. Merle and Flight Attendant Mary Wilsoii 
departed from Newark ramp at 5:13 p.m., having beeik 
delayed 18 minutes on account of cargo, and was of: th4 
ground at 5:22 p.m. 

The flight was cleared from Newark to Miami with minir 
mum fuel supply of 2,000 gallons by R. B. Rothrock an<jl 
G. D. Rust, authorized dispatchers holding C. A. A. Dis¬ 
patcher Certificates No. 53154-41 and No. 378516, respec¬ 
tively. 

49 The flight departed from Newark with 56 revenue 
passengers, with fuel supply of 2,000 gallons and oil 

supply of 88 gallons aboard. The gross weight of the air¬ 
plane at departure from Newark was 67,798 pounds, which 
is under the maximum allowable gross weight of 71,260 
pounds and was loaded with reference to weight distribu¬ 
tion in accordance with loading chart approved by thje 
C. A. A. 


I 

I 
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Flight 605 made routine position reports over Metuchen, 
New Jersey, and Philadelphia, Pennsylvania. At approxi¬ 
mately 6:08 p.m. Flight 605 advised by radio that an air¬ 
plane had collided with him and that he would land either 
at Batimore or Washington. The flight proceeded to 
Washington, where landing was made at 6:31 p.m. 

Q. Mr. Roerig, in connection with this investigation, I 
believe that we requested Eastern Air Lines to present 
certain documents here. I hand you these radio logs, and 
ask you to identify them, please, sir, starting with the New 
York log first. A. This is a copy of the log of the New 
York Radio Station of Eastern Air Lines, all the contacts 
with Trip 605 on December 19th. There are five contacts. 
This log also shows the explanation of the copy of the mes¬ 
sage. 

Presiding Officer Chrisp.: This document which has been 
identified by the witness will be received in evidence as Ex¬ 
hibit 3-A. 

(The above document was marked Exhibit 3-A and re¬ 
ceived in evidence.) 

50 The Witness: This is a copy of the log of the 
Eastern Air Lines Baltimore Radio Station. The 
contacts the Baltimore Station had with Eastern Air Lines 
Trip 605 on the 19th. It consists of four contacts, and an 
explanation of the contacts. 

Presiding Officer Chrisp: This document will be re¬ 
ceived in evidence as Exhibit 3-B. 

(The above document was marked Exhibit 3-B and re¬ 
ceived in evidence.) 

The Witness: This consists of the log of Eastern Air 
Lines Washington Radio Station, of the contacts with Trip 
605 of December 19th, and it consists of six contacts and 
the explanation of these contacts. 

Presiding Officer Chrisp: This document will be received 
in evidence as Exhibit 3-C. 
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(The above document was marked Exhibit 3-C and re¬ 
ceived in evidence.) 

By Presiding Officer Chrisp: 

Q. Mr. Roerig, will you take the New York contacts an^. 
read just that portion of them as to the explanation? A. 
The first contact was made at 4:51 p.m., and it indicates 
that EAL Flight 605 called New York Station for a time 
check. This doesn’t show, except by the time, that it w^s 
made on the ramp at Newark prior to departure. 

It indicates that the Eastern Air Lines Radio Station at 
New York replied to the above request and gave correct 
time, and the Newark, New Jersey, field pressure. 
51 The second contact, at 5:30 p.m., indicates thit 
EAL Flight 605 reported that he was over Metuche^i, 
New Jersey at 29 minutes after the hour, flying at 2,000 feOt 
contact flight rules. EAL New York Radio Station ac¬ 
knowledged for this message and repeated it back, EAjL 
Washington Radio Station also repeated for the report. 

The third contact, at 5:52 p.m., indicates that EAL Flight 
605 reported over Philadelphia at 48 minutes after tlje 
hour, flying 2,000 feet contact flight rules, estimated ov^r 
Baltimore at 12 minutes after the hour at 2,000 feet con¬ 
tact flight rules. EAL New York Radio Station acknowl¬ 
edged receipt for this transmission and repeated it bacfe. 
EAL Washington Radio Station also acknowledged receipt 
of the same message. 

The next contact at 6:09 p.m., indicates a transmission 
from EAL Flight 605: “Passing Aberdeen we hit an air¬ 
plane. He probably crashed. Don’t know where he went. 
Don’t believe we have anything wrong. We will go ini;o 
Baltimore or Washington.” 

It indicates that EAL Washington Radio Station an¬ 
swered Flight 605 to repeat because the transmission w^s 
broken up by an interfering continuous wave signal. 

EAL New York Radio Station acknowledged for tye 
message and repeated it back. 
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Flight 605 terminated the communication by receiving 
for New York repeat-back as being correct. 

At 6:09, message from the New York Dispatcher ad¬ 
dressed to EAL Flight 605, reading as follows: 

52 “Land Baltimore or Washington,” and signed by 
LaGuardia Dispatcher Reddish at 6:10 p.m. 

It indicates that the above message -was transmitted to 
Flight 605 and he received for it and then added a mes¬ 
sage, “Tell Baltimore to have lights up, standing by for 
us.” 

It indicates that New York Radio Station receipted for 
and repeated back this message. 

It indicates that Baltimore Radio Station also receipted 
for the transmission of the message from Flight 605. 

The first Baltimore contact, of 6:08 p.m., indicates that 
EAL Baltimore Radio Station transmitted to the New York 
Radio Station on EAL Flight 605 as follows: “Baltimore 
will be standing by. Baltimore Control Tower has been 
advised.” 

New York Radio Station receipted for the above message 
also. 

At 6:15 p.m., the Baltimore log indicates that EAL Flight 
605 transmitted the following message: “Passed Balti¬ 
more. Will come into Washington. Stand by with every¬ 
thing you have.” 

It indicates that EAL Washington Radio Station re¬ 
ceipted for the above message. 

It indicates that EAL New- York Radio Station receipted 
for the above message, and that EAL Baltimore Radio 
Station receipted for the above message. 

At 6:18 p.m., Baltimore intercepted and recorded on this 
log the message from the Washington Eastern Air 

53 Lines, Washington Radio Station, to the trip. EAL 
Washington transmitted the following message to 

EAL Flight 605: “Cleared to the Washington Tower. 
Cruise 2,000 feet contact flight rules. A southbound DC-3 
estimates over Relay at 12 minutes after the hour flying 
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2,000 to Raleigh. Advise any information regarding the 
type of aircraft you hit.” 

Flight 605 replied: “Might have been a Widgeop at 
2,000 feet.” 

At 6:21 p.m., Baltimore recorded an intercept to the 
Washington Station, contact with 605, indicating that 
Flight 605 called Eastern Air Lines Washington Station 
asking for the pressure altitude reading of Washington. 

It indicates that Washington Radio replied to the afcove 
request as follows: “Washington pressure altitude 9520 
on the low side. Washington altimeter 3046.” 

Flight 605 receipted for the above information and tave 
his Kollsman reading as 3046. 

It indicates that Washington asked Flight 605 if he! had 
received the above information correctly. 

That completes the Baltimore log. 

The Washington log, at 5:30 p.m., indicates that Eastern 
Air Lines Flight 605 gave his position as over Metujehen, 
New Jersey, fan marker at 29 minutes after the houi|, fly¬ 
ing at 2,000 feet contact flight rules. 

It indicates that EAL Radio Station New York acknowl¬ 
edged receipt of this transmission by repeating it 
54 back. 

EAL Washington Radio Station receipted foj* this 
message also, but without repeat back, since they were inter¬ 
cepting. 

At 6:09, the Washington log indicates that EAL flight 
605 transmitted the following message: “Just passed Aber¬ 
deen. Airplane hit us. Probably went down. We are bear¬ 
ing over. Everything seems to be okay. Probably g<j) into 
Baltimore two miles south of Aberdeen. Debating whether 
to go into Baltimore or Washington.” 

It indicates that the LaGuardia Dispatcher directed 
Flight 605 to land Baltimore or Washington. 

It indicates Flight 605 transmitted: “Will let you know 
in a few minutes. Advise Baltimore to stand by with 
lights and everything.” 
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It indicates that EAL Baltimore Radio Station receipted 
for the above message and added: “Tower has been ad¬ 
vised and will stand by.” 

It indicates Flight 605 transmitted, “Correction we are 
checking over everything seems to be vibrating.” 

It also indicates that EAL Washington and New York 
Radio Stations receipted for the above message. 

The contact at 6:16 p.m. indicates that EAL Flight 605 
transmitted the following message: 

“Passed Baltimore. Will come to Washington. Stand 
by with everything. Am not sure about landing gear. ’’ 

It also indicates that EAL Washington acknowl- 
55 edged for this message by repeating back in its en¬ 
tirety. 

Contact at 6:17 p.m. indicates that EAL Washington 
Radio Station transmitted the following instructions from 
the Washington Airways Traffic Control Center to Eastern 
Air Lines Flight 605: “Cleared to the Washington Tower. 
Cruide 2,000 feet contact flight rules. Traffic southbound 
DC-3 estimated over Relay fan marker at 6:12 p.m., flying 
2,000 feet to Durham. Advise if have any information re¬ 
garding the type of aircraft you hit.” 

It indicates that EAL Flight 605 acknowledged receipt 
of these instructions by repeating them back in full. 

At 6:18 p.m., contact indicates EAL Flight 605 trans¬ 
mitted : 1 * Might have been a Widgeon. ’ ’ 

It indicates that EAL Washington Radio receipted for 
the above message. 

At 6:21 p.m., the Washington log indicates that EAL 
Flight 605 asked Eastern Air Lines Washington Radio 
Station for pressure altitude and the altimeter setting. 

EAL Washington Radio replied to the above request and 
gave pressure altitude 9520, with an indication that the 
reading was on the low side of that figure; gave altimeter 
setting for Washington as 3046. 

It indicates that Flight 605 made a transmission, the re¬ 
ception of which was doubtful at the Washington Radio 




because of continuous wave radiotelegraph signals inter¬ 
fering. 

Q. Mr. Roerig, we have a suggested question here, }n 
which it says that in your preliminary statement-il 

56 presume that is the statement that you read he^e 
into the record—stated that the pilot advised thkt 

he had been hit by another plane, but the radio contact hefe 
indicates that the pilot said—the pilot of Flight 605 said, 
“Passing Aberdeen we hit an airplane.” 

Is there anything particularly significant there? A. No.! I 
think the way the New York Radio Station copied it do\|n 
was that he stated—I don’t remember, but one of the sta¬ 
tions copied the contact as “We hit a plane,” and the oth^r 
copied it as “Plane hit us.” 

Q. Mr. Roerig, I believe you have the histories of t|ie 
crew. Would you please read those into the record? A. 
Yes. j 

History of Captain J. B. Kuhn : 

Age: 50. 

Date of employment: February 16, 1933. 

Type of training previous to employment: Employed by 
Ludington Airlines as first pilot prior to employment by 
Eastern Air Lines. 

Date of each promotion within the Company: Employed 
as first pilot. 

Total flying hours: 16,350. i 

Total hours on type equipment involved in this accident: 
465. j 

Total instrument time: 1470. 

Total hours last thirty days: 84 hours 45 minutes. 

Rest period prior to subject flight: 20 hours 24 minutes. 
Date of last physical examination by C. A. A. Dpc- 

57 tor: September 21, 1946. 

Date of last instrument flight check: October! 1, 


1946. 
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Date of route qualifications: Qualified on Washington- 
New York route prior to employment with Eastern Air 
Lines; qualified on Washington-Miami route prior to 1940. 

C. A. A. Certificate and ratings held: License No. 5896, 
Airline Transport rating; Airplane, 850-6600 HP., M. E. L. 

Any special training courses completed or special flying 
assignment: Eastern Air Lines DC-4 training program. 

History of Pilot R. J. Brown: 

Age: 31. 

Date of employment: January 29, 1945. 

Type of training previous to employment: Army Flight 
Instructor. 

Date of each promotion within the Company: None. 

Total flying hours: 5,028. 

Total hours on type equipment involved in this accident: 
238. 

Total instrument time: 147. 

Total hours last thirty days: 84 hours 45 minutes. 

Rest period prior to subject flight: 20 hours 24 minutes. 

Date of last physical examination by C. A. A. Doc- 
58 tor: November 28, 1946. 

C. A. A. Certificate and ratings held: License No. 
38265, Commercial rating; Airplane, 0-675 HP S. E. L., 
Instrument and Instructor. 

Any special training courses completed or special flying 
assignment: Eastern Air Lines Second Pilot Training pro¬ 
gram and Eastern Air Lines DC-4 Training program. 

Employment Record of Purser and Flight Attendant 
Trip 605, December 19, 1946. 

George F. Merle, Purser. 

Age: 21. 

Employed: November 13, 1946. 

Mary Wilson, Flight Attendant. 

Age: 25. 

Employed: November 21, 1944. 



27 


There is one addition I would like to make with regard 
to Captain Kuhn. I don’t have the exact dates, but for a 
short period after he came with Eastern Air Lines, from 
Ludington, after Eastern Air Lines bought Ludington, 
Captain Kuhn, I believe, was a co-pilot for a few months. 
He was a first pilot with Ludington, and he flew for a |ew 
months as co-pilot with Eastern Air Lines, and he has bpen 
a first pilot since that time. That was back in 1933. 

By Mr. Bakke: 

Q. Mr. Roerig, the radio contacts do not indicate tihat 

Flight 605 gave his time off Newark. Is that nor- 
59 mal? A. That is correct. 

Q. Your flights do not give the time off? A. That 
is correct. 

Q. Do you have any procedure whereby the dispatcher 
receives the ATC clearances prior to departure? A. They 
receive—after the trip departs, the station of departure 
sends a message showing the time off to ATC, and the flight 
plan. 

Q. Do the provisions of the ATC clearance go to the 
dispatcher? A. I don’t believe so. 

Q. Does either Eastern Radio Stations or the dispatcher 
offer the flight any assistance in the way of computing the 
point of closure in the event that traffic has been giveh at 
the same altitude which the flight is cruising? A. Toj my 
knowledge, not. I will answer that no. 

I 

By Presiding Officer Chrisp: 

Q. Mr. Roerig, is there any further statement you wbuld 
like to make at this time? A. I believe not. 

Presiding Officer Chrisp: It is customary, and it ig the 
policy of the Board, to give you an opportunity to niake 
any closing statement that you may wish. 

Thank you. 

! 

• • • • * * • • # | • 
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C. D. Vinet was called as a witness by the Civil 

60 Aeronautics Administration, and having been first 
duly sworn, was examined, and testified as follows: 

By Presiding Officer Chrisp: 

Q. State your name, please, sir. A. C. D. Vinet. 

Q. Mr. Vinet, will you speak loud enough so that the 
gentlemen in the room can understand you? A. Yes, sir. 

Q. Where do you live? A. Miami Springs, Florida. 

Q. By whom are you employed? A. Universal Airline. 

Q. In 'what capacity? A. Operations Manager. 

Q. Do you have your headquarters in Miami, Florida? 
A. In Miami, Florida. 

Q. At the 36th Street Airport? A. Yes, sir. 

Q. Mr. Vinet, as Operations Manager for Universal Air¬ 
line, I believe we requested you to present certain documen¬ 
tary evidence here in regard to the crew on board NC 54374. 
A. Yes, sir. 

Q. Will you present that at this time, please ? A. Captain 
Norris, who was command of the flight on December 19th, 
was employed by Universal May 9, 1946, at which time he 
had 1800 hours, 1500 of 'which was as Plane Commander, 
including 600 hours of night flying, 150 hours of in- 

61 strument flying, and approximately 600 hours on the 
type of aircraft he was flying at the time of the acci¬ 
dent. 

His last physical examination was on September 20,1946. 
He possessed the current Commercial License No. 222060, 
with Instrument and Instructor rating. 

He also held a valid restricted radiotelephone license, No. 
BP 20-8305. 

He has since taken and passed the written for his ATR. 
According to his Army record, he is a graduate of Reno, 
Homestead, and Marrakech Army Instrument and Airline 
Training Schools. 

He worked as a co-pilot with Universal for five months, 
becoming familiar with the route from San Juan to Miami 
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to Newark. All captains reported him as being qualified 
to perform the duties of captain. 

He was given a local check ride at Miami covering in¬ 
strument takeoff, single engine, loop, range, and general air 
work in October 1946. His ride was entirely satisfactory. 

He has flown as captain since October 1946. 

I would like to insert there that all our captains repeive 
a route check at least every 90 days. 

The history of Captain Harvey, who was in the capacity 
of First Officer on the flight of December 19th: 

Captain Harvey was employed by Universal May 6,1946, 
at which time he had 3200 hours total time, including 
62 2200 hours as multiple engine plane commander and 

Army ATC check pilot, 690 hours of night flying, and 
190 hours of instrument flying. 

He spent one year in the RCAF, and four years ig the 
USAC. 

Most of his flying in the AAF was on Fireball Army Air 
Lines, which is ATC. 

Due to his past experience and excellent performance of 
duties while with Universal, he was promoted to Company 
Land Check Pilot. 

He holds a valid ATR Multi-Engine Land rating No. 

29384-40. ] 

The date of his last physical examination was November 

22, 1946. 

He has a Valid Restricted Radiotelephone License No. 
RP 7-8126. 

At the time of the accident with Eastern, he was perform¬ 
ing the duties of Check Pilot, giving Captain Norris g rou¬ 
tine 90-day route check. 

Q. Mr. Vinet, do you have the employment record of the 
Stewardess that was on the airplane? A. I can givd that 
to you. 

Miss Joan Cotton was employed by Universal Airline 
approximately 8 days before the time of this accident. Her 
previous experience as a Stewardess was 7 months with one 
of the other non-scheduled airlines flying passengersJ 
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Q. I would like to get for the record, Mr. Vinet, just a 
brief history of your aeronautical background and 

63 experience. What certificates do you hold? A. I 
have been flying since 1924. At the present time I 

hold an A and E License No. 573; a Dispatcher’s License 
No. 6774-40; and I have held, but it is not current, an Air¬ 
line Transport License No. 630. 

Q. Mr. Vinet, does your company have any type of train¬ 
ing program for your pilots and co-pilots? A. Yes. Sev¬ 
eral months ago we started a training program which con¬ 
sisted of naming two captains as check pilots, and regular 
route checks for every pilot by the chief pilot. We put on 
the program a Vultee BT-13 for local check flights at 
Miami. 

It has been company policy that every pilot become com¬ 
pletely familiar with all radio procedures, letdown pro¬ 
cedures, and other pertinent information and knowledge 
that they need in flying the routes that they have been as¬ 
signed to. 

In addition to that, pilots are given regular route checks 
by check pilots over the routes they fly. 

And in addition to that, we have provided manuals, such 
as the Jepson Manual, covering all the airports that any 
of our airplanes go into on chartered flights. 

We are continuing with that program, and it is company 
policy that all pilots hold valid ATR’s in this operation. 

Q. Does your company have any policy in regard to flight 
clearances? A. We have started a policy whereby the Sta¬ 
tion Manager at the point of departure will obtain 

64 from the C. A. A. a flight clearance, and on all flights 
the flight clearance will be based on an instrument 

flight plan. That has been company policy. 

Q. Based on an instrument flight plan? A. Yes. 

Q. In other words, none of your flights operate except 
on an instrument flight plan? A. That is correct. 

Q. Are your pilots familiar with the Civil Aeronautics 
Regulations? A. They are. 
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Q. That is, that portion of the Civil Air Regulations th^,t 
would be applicable to the operation? A. They are. 

By Mr. Bakke: 

Q. Mr. Vinet, are you acquainted with the amount pf 
time that had been logged on MC 54374 since its last major? 
A. On the airplane, or on the engines? 

Q. No, the aircraft. A. The aircraft, at the time of the 
accident, had approximately 8 hours since the 100-hour test. 
The total time, I would look at the record. 

Q. I wonder, if you have it available, if you would pre¬ 
sent it to us some time during the day? A. Yes. 

Q. Would you be familiar with how many dispatchers are 
operating at present? A. There are two qualified 
65 dispatchers. 

Q. Where are they located? A. In Miami. 

Q. You have no dispatchers other than at Miami? A. Np. 

Q. Does Universal maintain ground radio facilities? A. 
We do not. 

I can give you that information now on the aircraft, ^t 
is 474 hours and 56 minues. 

By Presiding Officer Chrisp: 

Q. There is one question that you can answer for us I 
am sure: What system or procedure has Universal set up 
for the maintenance or servicing of aircraft away from 
their home base? A. We keep a licensed A and E mechanic, 
as an example, at Newark, with an assistant, to give turn¬ 
around maintenance for every flight. They have on call 
other specialists, such as radio, to help in the event that 
there is a failure. Our policy has been at outlying points 
to just turn the airplane around, allowing sufficient time 
for turn-around maintenance, as the amount of time in¬ 
volved for a complete flight from Miami to Newark, or to 
other points, does not exceed 15 hours. 

Q. If a major repair had to be made on one of your air¬ 
craft away from the home base, would the mechanic he 



authorized, or would the captain be authorized to have that 
work done ? A. The Station Manager at each point outside 
of Newark is authorized to contract with the help of the 
mechanic on hand with outside firms to do the work, 

66 and they must be approved repair stations. We have 
them at Newark and at other points also. 

Q. I presume that Captain Norris will be able to tell us 
how many trips, approximately, he has operated over 
the New T ark-Philadelphia-Baltimore-Washington route to 
Raleigh? A. Yes, sir. 

Q. Is there any further statement you would like to make 
that we haven’t covered? A. Not at this time. 

By Mr. Dawson: 

Q. Can you give us the layover time at Newark of that 
airplane? A. I w r ould have to refer to the record to be 
accurate, but it would have been at least 6 hours. 

Mr. Yandell: It landed at 1340 at Newark. You have 
the departure time. 

Mr. Dawson: What was the departure time? 

Presiding Officer Chrisp: 1707. 

By Mr. Dawson: 

Q. The pilot had come from where? A. The captain of 
the flight originated at Newark. 

Q. At what time did he get to Newark? Did he go to 
Newark on another flight? A. No. He was in New York. 
We have a layover for the crew at the end of the flight from 
Miami to Newark. 

Q. Then he did not come up with that particular air¬ 
plane? A. No. 

67 Q. He came up the day before and laid over night? 
A. Yes. 

Q. How about the check pilot? A. The check pilot came 
up on the previous flight, the same day. 

Q. He came up with the airplane? A. That is correct. 
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By Presiding Officer Chrisp : 

Q. Do you have any further comment? A. No. 

Presiding Officer Chrisp: You will have an opportunity 
to make any closing statement you may wish to make. 

(Witness excused.) 

*•#•**#•* |* 

Henry Norris was called as a witness by the Civil Aero¬ 
nautics Administration, and having been first duly sworn, 
was examined, and testified as follows : 

By Presiding Officer Chrisp: 

Q. Captain, will you state your name, please ? A. Henrjy 
Norris. 

Q. Where do you live? A. Miami, Florida. 

Q. By whom are you employed? A. Universal 
68 Airlines. 

Q. In what capacity? A. As captain. 

Q. What certificates do you hold from the Civil Aero¬ 
nautics Authority? A. I have a Commercial, Instrument 
Instructor rating. 

Q. Approximately how many hours have you logged? 
A. I have approximately 2700 hours. 

Q. And of that 2700 hours, approximately how much iji 
DC-3 type equipment? A. Between 750 and 800 hours. 

Q. Captain Norris, I believe that you were in charge ot 
the flight of Aircraft NC 54374 which was en route frorp 
Newark to Miami, Florida, by way of Raleigh, Durhan}, 
North Carolina. A. That is correct. 

Q. In connection with the investigation of this accidenj, 
I believe that we have here the passenger and load manifest 
on board the aircraft, and the flight plan, and the flight log. 
These are photostatic copies. Will you please identify 
those for the record? A. Yes, these are copies. 

Presiding Officer Chrisp: This passenger manifest, Uni¬ 
versal Airline, signed by Captain Norris, dated Decembeir 
19, 1946, will received in evidence as Exhibit No. 4-A. 
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(The above document was marked Exhibit No. 4-A and 
received in evidence.) 

69 Presiding Officer Chrisp: And the flight plan will 
be received in evidence as Exhibit 4-B. 

(The above document was marked Exhibit 4-B and re¬ 
ceived in evidence.) 

Presiding Officer Chrisp: And the flight log will be re¬ 
ceived in evidence as Exhibit No. 4-C. 

(The above document was marked Exhibit No. 4-C and 
received in evidence.) 

By Presiding Officer Chrisp: 

Q. Will you state, Captain, in your own words, from the 
very beginning of the planning of your flight from Newark, 
just what you did—your takeoff from Newark and right up 
until the time that the aircraft was put on the ground at 
Phillips Field? A. Well, as usual, we went into the weather 
and picked out what we thought would be appropriate alti¬ 
tude both for the weather and the wind, and filed a flight 
plan. We proceeded on down to make preparations for 
takeoff, received clearance from the Tower, and at the last 
check with the Tower we were airborne. 

Q. What sort of a flight plan did you file? A. Instrument 
flight plan. 

Q. Who filed the flight plan ? A. I filed the flight plan. 

Q. I see. All right, will you proceed? A. We proceeded 
on, crossing over Metuchen, on to Northeast Phila- 

70 delphia, and as we approached Philadelphia passed 
directly over the range station and called Philadel¬ 
phia Radio. 

While we were waiting for a return call, Philadelphia 
Radio then began a weather broadcast with notice to air¬ 
men. It was rather extended, lasted for a few minutes. 

We then proceeded to call Philadelphia again, receiving 
no answer. We then broadcast our position in the blind 
twdce, and proceeded on course. 
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At that time Philadelphia—we were just about in the twi¬ 
light zone of the southwest leg of the Philadelphia rangh, 
and it began to fade out a little, and I tuned into Baltimorb, 
and Mr. Harvey, on the right side tuned in to Washington. 

We turned down the lights—we were running with fluo¬ 
rescent lights, and the panel lights were turned down, and 
about that time we heard a terrific crack above the right- 
hand section of the airplane. 

We were forced down to the left approximately 350 cf r 
400 feet, and then we gained control of the airplane add 
headed in the direction of Baltimore. 

Everything was covered with hydraulic fluid, and as f4r 
as instruments were concerned, the only thing we could s^e 
with a flashlight was the air speed and the altimeter, an|d 
the small sliding panel on my side. 

You could see the haze of what I took to be Baltimore up 
ahead, and we were flying along in that direction. 

71 After having made a hasty examination, every¬ 
thing appeared to be still functioning okay as far 
engines were concerned, which was our main concern 41 
the time. 

And I suddenly caught sight of a little landing strip d 
rectly out of the cockpit window to my left. Well, we in)i- 
mediately made an emergency call in the blind to Balti¬ 
more, hoping the radio equipment was operating, inasmuch 
as the lights were on, and we proceeded to turn left agaifl 
towards the strip in Aberdeen. 

As we approached, we ran the cowls up, turned the lights 
on, so that they would know at the field that we were conn¬ 
ing in for an emergency landing. 

We came over the top of the south side of the strip, a4d 
I found I couldn’t continue eastward on the downward le^. 
As I turned to the right, I found it was impossible to make 
a bank to the left over 10 degrees. 

About that time I called out to the co-pilot to try the 
gear, and it seemed to latch okay. We checked it visually. 

And when we came across the east end of the field, I r^n 
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the props up again, flicked the landing lights on and off, 
and having caught sight of an obstruction on the right, 
made a large 360 to the right to circumvent it, and came 
on in. 

We had no pressure of any kind, so as we landed, the 
co-pilot had his hand on the latches in case the gear 
wouldn’t hold, but it did hold, and we landed on the grass, 
and waited there until the people that had charge 

72 of the field came to pick us up. 

Q. Were you injured as a result of the collision? 
A. No, not to my knowledge. 

Q. Captain, I hand you here the original flight log that 
was carried in the aircraft during the operation of this par¬ 
ticular flight. 

Were those recordings on there made by you, or were 
they made by the co-pilot? A. They were made by the 
co-pilot. 

Q. But you are familiar with those, are you not? A. 
I am. 

Q. Would you read for the record just what is recorded 
on that flight log? A. The ATC instructions as given to us 
in Newark state as follows: 

Clear to the Raleigh-Durham Airport, cruise and main¬ 
tain 2,000 until further advised. 

Further, we were airborne at 1707, we were over Metu- 
chen at 1714, we were over Northeast Philadelphia at 
1732— 

Q. May I interrupt you for just a minute, please. 

As you read your times over check points, I would like 
for you to indicate on this sectional chart here just the 
points as indicated by your times there. This is Exhibit 
No. 2-A. If you will, just start with Newark, and use this 
red pencil. A. Well, we were airborne from Newark here. 
We were over Metuchen—we were airborne 1707. We were 
over Metuchen at 1714. 

73 Q. Were you actually over the fan marker at 
Metuchen? A. Yes. The fan marker was working 

in the airplane. 
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Q. All right. A. We continued on— 

Q. Mark your position there, will you, please? A. (The 
witness did as requested.) 

Q. Did you visually identify that from the cockpit? jA 
No. At the time, we were climbing on out, and I was buby 
on instruments. 

We then continued on to Northeast Philadelphia, arriv¬ 
ing Northeast Philadelphia at 1732. 

Q. How did you identify that point? A. We passed di¬ 
rectly over the range station. It was clearly visible from 
the air. 

Q. All right. Will you continue? A. From Northeast 
Philadelphia, again on course, we continued to Philadel¬ 
phia itself, southwest Philadelphia. 

Q. How did you identify that? A. We passed directly 
over the range station again. 

Q. All right. A. Which was also clearly visible. That 
was when we issued our first call to Philadelphia, and in¬ 
stead of getting an answer, Philadelphia went on withj a 
weather broadcast and notice to airmen. 

We then took the cut at the southwest leg and continued 
on out. 

74 Q. And what time was that? A. We were over at 
1742. And as Mr. Harvey made the call, I took a 
cut at the southwest leg and continued on. Since he v[as 
giving the notice to airmen, the weather broadcast, we 
didn’t want to interrupt him until he had finished. We 
then tried to call him twice, but received no answer, ^nd 
we broadcast our position in the blind. At the time we 
tried several frequencies, inasmuch as we have the Bendix 
Trans-receivers, and we couldn’t receive Philadelphia. 

Q. All right. A. We continued on out until, as I skid 

before, we heard the terrific crack above the top righthsind 

section of the aircraft, which threw us to the left doWn 

7 % | 
350 to 400 feet, and after we gained control of the airplane, 

we made a quick survey with the flashlight, and everything 

appeared to be okay. 
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Q. You had visual reference with the ground with the 
beacon lights, and so forth? A. That is correct. 

Q. Would you indicate on the exhibit here the point you 
approximate the collision occurred? A. I figured we were 
approximately in this locality, somewhere right around in 
here (indicating). 

Q. That is on the south side of the northeast leg of the 
Washington Range? A. No. At the time I turned off Phil¬ 
adelphia, we were just in the twilight zone, holding a head¬ 
ing of between 255 and 260. 

75 Q. I see. A. And I turned on to Baltimore, and, 
as I said before, Mr. Harvey turned on to Wash¬ 
ington. 

Q. I see. That is right on the southwest leg of the Phil¬ 
adelphia Range? A. That is correct. 

Q. Now, was there any other visual reference point that 
gave you that location? A. Well, I can’t honestly remem¬ 
ber that. I wasn’t paying too much attention, having 
cleared on instrument flight plan. 

Q. How was the visibility? A. The visibility was ex¬ 
cellent. Lights were clearly visible. 

Q. Was there any turbulence at 2,000 feet? A. None 
whatsoever. The air was extremely smooth. 

Q. When you checked the weather at Newark, that was 
the United States Weather Bureau Station at Newark? A. 
That is correct. 

Q. You personally went over and checked the weather 
yourself? A. That is right. 

Q. Did you ascertain the winds aloft at that time? A. 
Yes, I did. 

Q. Do you recall what the winds were at 2,000 feet over 
your route between Newark and, say, Washington? A. I 
believe they were given at 300 degrees at 8 miles an hour, 
as nearly as I can recollect. 

Q. 300 at 8 miles an hour? A. That is right. 

76 However, we later found that the winds would be 
more on the nose, rather than the direction from 
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which they were given according to the ground speed |we 
were making. 

Q. Did you at any time observe the aircraft that collided 
with your aircraft ? A. No. We had no idea what had taken 
place until we were on the ground and were told we were 
struck by another aircraft. 

Q. On which side of the cockpit were you sitting? A. 
On the left. 

Q. And Captain Harvey was sitting on the right? A. 
That is correct. 

Q. And he was acting as co-pilot? A. He was acting as 
co-pilot. 

Q. And he is also a check pilot for Universal Airliiie? 
A. That is correct. 

Q. Was there anything particularly significant as to this 
flight that he was flying on with you, as to whether he was 
checking you, or anything like that? A. Yes. I was receiv¬ 
ing my regular 90-day route check. 

Q. How long had you operated over the route Newajrk- 
Washington-Miami? A. Approximately seven months. 

Q. And during that period of time, could you tell us ap¬ 
proximately how many times you have flown over that route 
at night? A. Well, I have never made a complete day 
77 flight that I can recall. It has almost always been 
half or two-thirds night flight. 1 

Q. And which portion of the flight would be at night? A. 
Usually coming out of Newark. 

Q. Usually coming out of Newark? A. That is right. 

Q. And you are familiar with all the beacons and the air¬ 
ways between Newark and Washington? A. Yes, I am. 

Q. During this route check, were you at any time uniler 
the hood? A. No. It is the policy on being given a roiite 
check—we try to give the actual low approach, or insttru- 
ment check, in an area that is not congested—further on 
down the line, or perhaps at Miami. And usually weather 
conditions are pretty bad or pretty good, whichever the 
case may be. As far as actual instruments go, therd is 
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usually enough of them coming up so that you have ample 
opportunity to make an approach at Newark. 

Q. Did you have knowledge of an Eastern Air Line DC-4 
being en route to Miami at 2,000 feet? A. Not that I recall. 

Q. At no time were you given any information to that 
effect? A. I don’t recall that. 

Q. And you only heard of it after the accident oc- 

78 curred? A. That is correct. 

Q. Were you flying with reference to instruments, 
or visual flight rules? A. We were flying with reference to 
instruments. 

Q. I believe you stated that you had observed flashing 
beacons? A. That is right. 

Q. Where were they located with reference to your flight 
path, on the right or on the left? A. I believe the last one 
I can recall having seen was just about on course. 

Q. Had you visually identified any of the beacons en 
route? A. I made no definite attempt to do so. 

Q. I believe you stated for the record what your heading 
was prior to the collision. A. That is right. 

Q. And what was that? A. Between 255 and 260. 

Q. Between 255 and 260 degrees? A. That is right. 

Q. Was it changed at any time? A. Not prior to the 
accident, no. 

Q. Were you using gyro? A. The automatic pilot? 

Q. Yes. A. No. We never use the automatic pilot when 
we are being given a check. 

79 Q. Was it operative? A. Yes, it was. 

Q. During the time that you took off from Newark 
up until the time the collision occurred, who made the radio 
contacts? A. The co-pilot. 

Q. The co-pilot? A. Yes. 

Q. Were you listening in? A. Oh, yes. 

Q. Who was actually flying at the time of the collision? 
A. I was flying at the time. 

Q. Had you alternated at any time en route? That is, 
had the co-pilot taken over the controls at any time? A. 
Not that I can recall. 



41 


Q. You took off at Newark? A. That is right. 

Q. And you made the climb? A. Yes. 

Q. And you were flying at cruising altitude the whole 
period? A. That is right. 

Q. I don’t recall whether you gave us the attitude ahd 
heading of your aircraft at the time of the collision. A. A^e 
were perfectly level right on 2,000 feet. As I said befoie, 
we had the fluorescent lights on, and the panel lights were 
extremely dim. The cockpit was rather dark, and we could 
see out very clearly. 

80 Were you tuned to the Philadelphia range at tlJat 
time? A. No, I was on the Baltimore range at tlhe 

time. 

Q. What signal were you receiving at that time, do you 
recall? A. I can’t recall right now. 

Q, The co-pilot might be able to give us that informa¬ 
tion? A. Well, he was listening to the Washington ran^e. 

Q. He was listening to the Washington range? A. That 
is right. 

Q. W r ere you using DF or ADF? A. I had turned on the 
ADF on the Baltimore momentarily, and then switched 
back to audio. 

Q. Were you given any traffic at all out of Newark th|at 
would be overtaking traffic of any nature other than tljis 
DC-4? A. None that I can recall. 

Q. Were you given any other traffic that you remember? 
A. There was—I think there was a ship given as approach¬ 
ing Metuchen at a time prior to our arrival, as I recall. 
That is the only thing I can remember about traffic. 

Q. Had you considered requesting a change of altitude 
en route to Raleigh-Durham ? A. No. 

Q. Now, I believe that you had a Stewardess on board, is 
that correct? A. That is correct. 

81 Q. A Miss Cotton? A. That is right. 

Q. Had any food been placed on board the air¬ 
craft at Newark? A. I believe it had. 

Q. Do you recall just what her duties had been from tfie 
time that you took off at Newark? A. Well, her duties 
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would be to see that the passengers were seated, belts fas¬ 
tened, and everything more or less secure. 

Q. Was there any particular point along the route that 
dinner would be served, or lunch? A. Yes. That would be 
more or less up to the Stewardess. 

Q. There was no set point, say, between Newark and 
Raleigh-Durham, or Newark and Washington, and so 
forth? A. I believe there is a set point. I don’t know ex¬ 
actly what it is. I mean, as far as the crew is concerned, 
we don’t eat at a specific time. Whenever it is convenient 
and safe to do so, we do. 

Q. Did you have anything to eat prior to the time that 
the collision occurred? A. Not on board the aircraft. 

Q. Well, I meant on board the aircraft. I believe that 
you were served coffee. I will read here the statement of 
Miss Joan Cotton, who was the Stewardess on board, in 
which she states: 

82 “From the time the flight left Newark Airport, 
everything was normal. Before taking off, every 
passenger received blankets and pillows. Safety belts were 
fastened before takeoff until aircraft reached flight altitude, 
when safety belts were unfastened. Weather was clear and 
flying was smooth. About 605 I served coffee to pilots, and 
was on my way to the rear end of the passenger cabin when 
blow occurred. I did not see anything but felt a terrific 
bump which seemed to throw the back end of the aircraft 
to the left.” 

Is that correct? A. I believe that may be. I couldn’t 
remember the time. 

Q. Well, there is nothing abnormal about having coffee 
served? A. No. I am just trying to recall the incident, 
that is all. 

Q. Well, do you recall having coffee spilt on you? Ap¬ 
parently it was very close— A. No. At the time of the 
accident, as I say, I was driving along, and I wasn’t eating 
or drinking anything. So if I received coffee, it must have 
been prior to that. I just don’t honestly remember. 
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Q. Do you have the normal lighting in the cockpit of tljiis 
DC-3? A. We do. 

Q. Were the lights turned up, or do you turn the lights 
up when you call the Stewardess up from the cabin? A. No. 

Q. So that she can see? A. No. There is no occa- 
83 sion for it. 


Q. Is the door between the cabin and the cockpit 
locked, or is it— A. It is not locked, but it is always closed. 

Q. It is always closed? A. Yes. 

Q. Do you recall whether it was closed on this particul ar 
night? A. To the best of my knowledge, it was. 

Q. I believe that you stated that the lights—that you had 
just turned the lights down in the cockpit when the collision 
occurred, or very close to it. A. I would say a few minutes 
prior to that. 

Q. What cockpit work do you have to do, what paper 
work? A. I don’t do any of the paper work en route. 

Q. The co-pilot does it all? A. That is correct. 

Q. Where does he do it? A. In his seat. 

Q. What lights does he use to do it by? A. He usually 
turns on the cockpit lights, and the procedure is, if it is too 
bright, I turn mine off, and it leaves him with his. Or 
sometimes he just uses the flashlight. 

Q. Do you ever make reference to your Jepson char:s? 

A. Yes. 


84 Q. Did you have Jepson charts on board the night 
the collision occurred? A. We both carried Jepson 
Manuals. 

Q. Did you at any time refer to your Jepson Manlial 
during the course of this particular flight? A. No. There 
was no occasion for it. 

Q. You were thoroughly familiar with the airway and 
the airdromes along the flying fields, and so forth? A. Yles. 
But we also carry the normal facilities chart, the regular 
CAA chart, which we carry on the clip board with us, and 
that is all. 

Q. Did you make any correction or any drift in your 
flight plan? A. You mean right at the outset? 
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Q. Yes. A. None that I can recall. 

Q. You made correction after you got in the air? A. 
Well, there didn’t seem to be much correction to make. 
From the headings we were following, they were pretty 
close to the published headings. 

Q. Were the winds aloft as had been forecasted? A. No, 
I would say they were more on our nose. We were defi¬ 
nitely getting more hurt than help. 

Q. I believe that your flight plan called for 160 miles per 
hour, isn’t that correct? A. That is correct. 

Q. But you were not quite making good that time? A. 
No, we weren’t. 

Q. WTiat was your time ? A. I would have to look 
85 at the log. I believe it was somewhere around—(the 
log book was given to the witness). Well, the ground 
speed isn’t set on here. But as I recall, I think we weren’t 
doing more than 145 up to Northeast Philadelphia, and the 
temperature, I think, was somewhere around zero or minus 
2. And I remember Mr. Harvey stating we weren’t doing 
much more than true air speed, which was around 150 or 
152. 

Q. I believe you stated that Captain Harvey was the one 
that maintained this flight log? A. That is correct. 

Q. Now, immediately after the accident, you said that 
you used the flashlight. Was the flashlight available to you 
prior to the accident? A. Yes. It hangs right on the pedes¬ 
tal there. We have a clip on it. 

Q. Did you at any time use the flashlight prior to the 
accident? A. I hadn’t used it. I don’t recall whether Cap¬ 
tain Harvey had. 

Q. Did you leave the cockpit at any time from< the time 
the aircraft took off? A. I don’t believe so. 

Q. Of course, Mr. Harvey can state himself whether he 
left or not. Do you recall whether he left the cockpit or 
not? A. No, I know he didn’t. 

Q. Was the rest room in this aircraft in the rear? A. 
That is right 
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86 Q. Had you ever flown this aircraft previous 
A. Yes, I had. 

Q. How were the instruments? A. As well as I can re¬ 
call, they were all right. 

Q. Did they appear to be accurate ? A. Yes. Everythihg 
seemed to be functioning all right. 

Q. You made a normal radio contact with Newark wljen 
were off? A. That is right. We received that time off fr<j>m 
the Tower. 

Q. How do you account for the unsuccessful attempt to 
contact Philadelphia? A. That I don’t know. 

Q. And you also made an attempt to contact Baltimore, 
too? A. Yes, we did. 

Q. Now, I believe you stated—I don’t want to have a Jot 
of repetition in the record, but I just want to be sure—I 
believe you stated that the altitude that you lost immedi¬ 
ately after the collision was approximately 350 feet. A. ^.s 
near as I can recall, it was about that. 

Q. How did you determine that? A. After we got the 
airplane under control we had to use the flashlight, which 
was handy, and Mr. Harvey called off the altitude, anc| I 
was pretty busy otherwise. 

By Mr. Dawson: 

87 Q. I would like to get something straight for tjhe 
record. Do you, or do you not, remember beijig 

served coffee ? A. I just don’t recall. 

Q. Of course, you have been served coffee and food in tjie 
airplane at night on other trips ? A. Oh, yes. 

Q. Is it normal to turn on any lights at that time ? A. N[o. 

By Presiding Officer Chrisp : 

Q. Do you recall what charts you were using in yoiir 
navigation—whether it was the sectional chart, or just 
what? A. We have both the sectional and the regular 
World Aeronautical Regional charts. We have both charts. 

Q. Do you recall what you were using on that flight? jl. 
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Well, we didn’t—I mean, we didn’t take the maps actually 
and set them on our laps and use them, but they were there 
in the event we should need them. 

Q. I see. You were not using them by reference? A. No. 

By Mr. Bakke: 

Q. Do you recall wrhen you arrived in New’ York? A. 
Prior to leaving? 

Q. Prior to the flight from New’ark? A. I think it was a 
couple of days prior to departure. 

88 Q. And during that time you had no duties asso¬ 
ciated w’ith flying? A. That is correct. 

Q. Do you recall approximately how long before depar¬ 
ture you arrived at Newark? A. I believe it wras an hour 
or two. 

Q. When was the scheduled time of departure? A. I 
believe it was 4:00 or 4:30. 

Q. And the actual time of departure was approximately 
and hour later? A. Yes. 

Q. Do you recall the reason for the delay? A. Well, 
the ship had just come in, and it had to be serviced. And 
then, too, I don’t think all the passengers had gotten there. 
As I recall, w T hen I w’as in there they were still checking 
names and baggage. 

Q. Other than that delay caused by your passengers, was 
there any requirements that you be at the field prior to the 
time that the flight w’as scheduled to depart? A. Well, we 
ride over writh the passengers, at that time, or sometimes 
we get over a little earlier. 

Q. You have no other duties associated with either main¬ 
tenance of the aircraft, or of an administrative nature? A. 
None whatsoever. 

Q. Did you sign the flight plan yourself? A. I did. 

Q. Did you indicate on the flight plan the fuel sup- 

89 ply and hours? A. Yes, I did. 

Q. Do you recall how many hours of fuel you had? 
A. No, I don’t, at this time. 
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Q. But you do recall actually inserting it on the flight 
plan? A. Yes. 

Q. Why did you request IFR? A. It is a policy of the 
company to fly Instrument Flight Rules. 

Q. Was there anything in the weather between Newark 
and Durham to require IFR? A. Not that I recall at t fie 
moment. I think the weather was good. I am not abso¬ 
lutely certain on that now. 

Q. Just exactly what did you anticipate in the way jof 
traffic separation from Newark to Raleigh-Durham? A. 
The only thing I can recall is another airplane due at J^e- 
tuchen, and I think prior to our arrival. 

Q. Let me ask it another way: Did you expect any othter 
traffic to be at 2,000 feet between Newark and Raleigh-Dqr- 
ham? A. None that I recall. 

Q. I say, did you expect it? A. No. 

Q. You were given IFR and approved 2,000? A. Y<?s. 

Q. Did you expect any other traffic between New- 
90 ark and Durham-Raleigh? A. No. 

Q. Did you expect ATC would keep 2,000 feet clear 
for you? A. I assumed they would unless otherwise noti¬ 
fied. 

Q. Did you expect you would be notified if any othbr 
traffic was at your altitude on that route? A. Yes, I wou^d. 

Q. Then you would have expected that you had clear sail¬ 
ing, that there was no danger of collision in the flight frdm 
Newark to Raleigh-Durham? A. That is right. 

Q. Do you know of your own knowledge whether or n^)t 
Airway Traffic Control provides traffic separation und^r 
instrument flights? A. How do you mean? 

Q. Does Airway Traffic Control actually assume respon¬ 
sibility for separating traffic when contact conditions pre¬ 
vail? A. Well, I imagine if a ship is cleared out under con¬ 
tact flight rules, then it becomes his responsibility. 

Q. It becomes the pilot’s responsibility? A. Yes. 

Q. Could a pilot have cleared from Newark to Raleigh- 
Durham at the same time you did without a flight plan? 
A. Yes. 
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Q. Could he have flown at 2,000 feet? A. He could have. 

Q. Then he might very well have taken off with 

91 you, or right after you, and flown 2,000 feet to 
Raleigh-Durham, is that correct? A. I believe so. 

Q. Could a pilot have done that from Raleigh-Durham 
to Newark? A. Not at that altitude. 

Q. If it was CFR? A. I mean, if he would have been 
north bound, he would be on an higher altitude. 

Q. Regardless of whether it was CFR? A. That is right. 

Q. However, inasmuch as a flight could very well have 
taken off contact from Newark, and proceeded to Raleigh- 
Durham without a flight plan, you might have expected 
some traffic at 2,000 feet? A. I suppose so. 

Q. Coming back to Philadelphia again, you remember 
definitely passing over the range station? A. I definitely 
remember that. 

Q. Do you recall the route between Philadelphia and the 
intersection—that is, that portion of the airway and the 
intersection of the northeast leg of Washington? A. Yes. 

Do you recall what range stations you heard from Phila¬ 
delphia to Washington? A. No, I don’t remember right 
off hand. All I recall is that we were definitely in the twi¬ 
light zone. I mean, I could definitely hear the key clicks. 
Then, when it became rather faint, and the beam 

92 came a little stronger, I realized the beam was 
branching out. That was about the time I switched 

to Baltimore. 

Q. Do you remember whether it was left or right of the 
on course? A. We were still right on the on course at that 
time. 

Q. Would you remember exactly when along that leg you 
tuned in Washington? A. No, I couldn’t give an exact time 
on it. 

Q. You weren’t listening to Washington yourself? A. 
No. 

Q. Did you have Washington on the audio or on the 
ADF? A. I don’t recall which set he had Washington on 
right now. 
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Q. Now, from the best of your recollection, there was no 
material change in heading for the period of time shortly 
before the accident? A. That is right. 

Q. And as you recall, you were in straight and level 
flight? A. That is right. 

Q. Could you tell us, to the best of your knowledge, wljiat 
your heading was at the time of impact? A. All I knpw 
is that it was between 255 and 260. 

By Mr. Gay: 

Q. Were you able to determine whether your navigation 
lights were functioning properly? A. When we 
93 landed at Phillips Field our blinking lights were stfill 
working. 

Q. You had them on at the time of collision? A. Yes.! 

Q. Do you know if you have the new approved type of 
tail flashing lights, or whether it is that milky light tfclat 
the Army uses? A. I believe it is the new approved light, 
because it was done by a CAA approved station. 

Q. And the switch was on at the time of collision? Ja. 
Yes. 

Q. And had been on since you left Newark? A. Th^y 
were checked prior to leaving Newark. 

By Mr. Bakke: 

Q. Do you recall whether or not this flight was equipped 
with passing lights? A. I don’t believe so. 

By Mr. Dawson: 

Q. I have one more question: In these 90-day rodte 
checks, is it customary for the pilot being checked to fly 
the route completely on instruments in order to demonstrate 
his ability to do so? A. Well, it has been the policy that in 
a congested area, especially between New York and Wash¬ 
ington, to definitely not shut the hood up, because of tjie 
fact that traffic is heavy there. But, from beyond that, it 
is sometimes done. 
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Q. Without the hood, do you still fly on instruments? I 
mean, are you still flying solely by reference to the 

94 instruments? A. That is right. 

Q. At the time of the crash, then, you were flying 
on instruments? You were watching the instruments them¬ 
selves? A. Well, I would say that most of my attention 
was devoted to the instruments, but the air being as smooth 
as it was, and everything running so satisfactorily, I was 
looking out the windshield, too. 

By Presiding Officer Chrisp: 

Q. Did you have a clear vision out of your windshield? 
A. Just prior to the accident? 

Q. Prior to the accident. A. Excellent. 

Q. Had you passed any aircraft en route? A. None that 
I recall. 

Q. You didn’t observe any in flight? A. I hadn’t seen 
any in flight. 

Q. Captain, is there any further statement that you 
would like to make that we haven’t covered? A. No, none 
that I can think of. 

(Witness excused) 

• •••*••••• 

Eugene N. Harvey was called as a witness by the Civil 
Aeronautics Administration, and having been first duly 
sworn, was examined, and testified as follows: 

95 By Presiding Officer Chrisp: 

Will you state your name, please, sir? A. Eugene N. 
Harvey. 

Q. Where do you live? A. Miami Beach, Florida. 

Q. By whom are you employed? A. Universal Airline. 
Q. In what capacity? A. As a pilot. 

Q. How long have you been a pilot for Universal? A. 
Approximately seven months. 

Q. I believe that you have recently been designated as a 
check pilot. A. That is correct. 
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Q. What certificates do you hold from the Civil Aero¬ 
nautics Authority? A. Airline Transport Certificate, M^lti- 
Engine. 

Q. And it was currently effective December 19, 1946 ? A. 
Yes. 

Q. I believe that you were acting as co-pilot on NC 
54374 on the night of December 19th out of Newark. | A. 
That is correct. 

Q. When had you arrived in Newark? A. I don’t re¬ 
member exactly. It was around 1400 the same day. 

Q. The same day? A. Yes. 

Q. And you had about an hour and a half, or abbut 

96 and hour’s layover there? A. Well, it was a little 
longer than that. About two and a half hours);, I 

estimate. 

Q. About two and a half hours? A. That is right. 

Q. Do you recall what you did during that period of 
time? A. Well, I ate a good meal over in the Skyyray 
Restaurant, sat down there for some time, and the rest} of 
the time, about 30 or 40 minutes prior to the flight I was 
flight planning and getting ready for the flight. 

Q. Approximately how many hours have you logged to 
date? A. Approximately 3200. 

Q. And of that, how much in DC-3 equipment? A. Abbut 
750. 

Q. How was that obtained? A. Where did I fly the 
DC-3? 

Q. Yes. A. Well, about half of that was in the Ariny, 
ATC on the airplane. Part of it was over the Hum^ in 
India. Part of it was trans-India, and part of it was flying 
Military Transport here in the States. 

Q. And then what time you have gotten in with Tfni- 
versal? A. Yes. 

Q. How much experience did you have operating over 
the route to Newark-Washington-Miami? A. Thirty-eight 
trips. 

97 Q. And of those 38 trips, how many have beeh at 
night? A. Twenty-two, I believe. 
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Q. And what portion of the trip was flown at night? A. 
Well, that portion of it—that northern portion. 

Q. That would be Newark to Washington and Raleigh- 
Durham? A. That is right. 

Q. Now, I wish you would describe for us, please, just 
what part you played in the preparation of this flight, and 
your takeoff, and your flight, until the time the collision 
occurred, and then the subsequent landing at Phillips Field. 
A. Well, probably the first thing that I did was that Captain 
Norris and I went up and checked the weather. 

Q. We have here in the record as Exhibit 4-B the flight 
log of the flight involved, and I believe you were the one 
that was keeping the log, isn’t that correct? A. That is 
correct. 

Q. And also in connection with this operation, we want 
to use another exhibit, which is the sectional chart, Exhibit 
No. 2-A. 

Now, if you will, just start with your flight planning, and 
the take-off, and as you reach your check points and your 
time, I want you to indicate on this chart just where you 
actually were with reference to the range stations 
98 and the beacons, and so forth. A. Well, as I said 
before, we went up and checked the weather approx¬ 
imately 30 minutes before departure time, before we ac¬ 
tually departed. 

Then Mr. Norris himself went up personally and filed the 
flight plan with CAA Communications. And we took off 
from Newark—well, first he informed me we had favorable 
winds for 2,000 feet, and he had filed a flight plan for 2,000. 

So we got a clearance from the Newark Tower and we 
were cleared to Raleigh-Durham Airport to maintain 2,000 
feet until further advised. 

Then we took off at 1707, and all of our radio contact with 
Newark Tower was immediate response from Newark 
Tower. 

Q. They were normal? A. Yes. 

The reception was very good? A. Yes. And Newark 
Tower transmitted our time off and clearance approxi- 








53 


mately 500 feet from the ground, and I acknowledged that. 
And we crossed Metuchen at 1714. 

Q. Will you indicate at the fan marker at Metuchen just 
as well as you can the exact point of your aircraft with Re¬ 
lation to it? A. Right over—this field right here (indicat¬ 
ing). 

Q. That is the airport? A. That is right. 

99 Presiding Officer Chrisp: Let the record shcj>w 
that the witness has indicated with a pencil the air¬ 
field marking at Westfield. 

. 

By Presiding Officer Chrisp: 

Q. All right. Let’s proceed on. A. Well, our next check, 
radio check, was Northeast Philadelphia. However, we 
flew right over the town of Trenton, and I remember see¬ 
ing the airport out here on the right. 

Q. Would you indicate just what portion of Trenton ybu 
were over, if you recall correctly? A. We were over the 
northwest part. 

Q. The northwest part. Just indicate that with a circle. 
A. Then we crossed Northeast Philadelphia at 1732, and 
then we crossed Philadelphia southwest. 

Q. Will you indicate Northeast Philadelphia, just whefe 
you were? That is right over the range station? A. Yes. 

Q. Make a little heavier mark there, please, sir. A. Thjm 
we crossed Philadelphia Range Station, and at that tiiRie 
I was all right—our estimate was one minute less than thRt. 
I had the ground speed set up on the computer for rRy 
estimate for the next check point, which was down here |at 
Baltimore Relay. 

So I immediately called Philadelphia Radio and go no 
answer, but he started—just as I finished my transmission, 
he started an extended weather broadcast and notice 

100 to airmen, a broadcast which seemed to last five min¬ 
utes. However, coming over the range station here 

at Philadelphia, we went just slightly into the south quad¬ 
rant, and took a heading out 270 degrees on the right ha^d 
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side of the leg, up the southwest leg of the Philadelphia 
Range. I didn’t try to transmit to Philadelphia any more 
until after they finished their extended broadcast. I was 
unable to make contact with him. 

Q. Do you recall at about what point on the map you 
were when you made that attempt to contact Philadelphia 
again? You say you crossed back over the southwest leg 
of the quadrant. A. That w r as immediately after crossing 
the range station. 

Q. I see. A. I can’t say exactly. It was past this 
Boothwyn fan marker before I transmitted to them again, 
but I do not remember the exact minute. But I tried to 
contact them on both 6210 kilocycles and 3105, and got no 
response from them. 

So then I broadcast our position report, which included 
our altitude and time over Philadelphia, and estimate for 
the Baltimore Relay, twice, in the blind, on 3105, once on 
each transmitter. 

Q. What was your estimate to Relay? A. 1870. 

Q. 1870. All right. Now, you have crossed the south¬ 
west leg, and you are up here. Now, will you indicate— 
you had no more check points until the accident 
101 occurred, is that correct? A. No more radio checks 
at all. 

Q. Now, will you indicate on the chart for us, in your 
opinion, the approximate point of collision with the other 
aircraft? A. Well, according to my radio navigation, it 
would be approximately in there (indicating). We were 
getting strong on the northeast leg of the Washington 
Range. 

Q. Do you have any visual reference to points as to that 
particular location that you recall? A. None that I re¬ 
member. 

Q. I am assuming that you are approximating that. A. 
I am approximating that. And although I may have seen 
some of these other points around here, I did not directly 
identify them, for I had no reason to do piloting with ref- 
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erence to a chart like that. I was listening attentively to 
the Washington Range there. 

Q. At the time you were tuned in to the Washingtpn 
Range? A. That is right. We had tuned off the south¬ 
west leg of Philadelphia approximately 10 minutes before 
the time of the accident, because it was weakening out thefe, 
and Washington was coming in very strong. So we h^ld 
our heading, the heading we had held down thus far to ke^p 
on the righthand side of the range there until—we were 
just holding that heading until we hit the Washington 
Range, and that heading was approximately 255 de¬ 
grees. 

102 Q. About 255 degrees? A. Yes. We were listen¬ 
ing to the Washington Range and steering our I)R 

heading that we had obtained from back here to this l^g, 
at the time of the accident flying straight and level. 

Q. Had you made any change in your altimeter setting 
during any of the period of your flight along the route ? jA 
We changed over Philadelphia because we heard thefir 
broadcast. We received Philadelphia okay. 

Q. Do you recall what that was? A. I do not. 

Q. Whatever they gave is what you changed to ? A. Th^,t 
is right. 

About here, at this position here, approximately 1807-L- 
I don’t know the exact time, that is what we approximated-}— 
we had a terrific crack, and the windshield was shattered. 
My side of the window was out and the top hatch blew ojf. 
There was a terrific wind through there. The plane seemid 
to slip over slightly to the left, but Norris held control bf 
the airplane okay. He asked me to call Baltimore, and we 
headed in the general direction of Baltimore. We could 
see a slight haze ahead of us which was Baltimore. 

Q. How was the visibility at the time of the accident? 
A. Very good. 

Q. And it had been good up until that time? A. 
Yes. 

103 Q. You had had no scud condition, or anythiilg 
like that? A. No, apparently no smoke condition. 
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Q. How were your winds aloft? A. Our winds aloft were 
forecasted 8 to 10 miles an hour from our right. However, 
that wasn’t apparently what we were getting. They were 
forecast light and variable, but they did say 320 degrees. 
But we were getting a head wind, about 9 miles an hour. 

Q. You had estimated 160 miles per hour off at Newark, 
but you were not making good that? A. No, it was only 
about 153. 

Q. I see. A. Our ground speed was 144 or 143. 

Q. Was there anything at all to obscure your vision at 
any time during the flight? A. No. Good visibility all the 
time. 

Q. All right. Now, I believe that—well I will ask you the 
question: What side of the cockpit were you sitting on? 
A. The righthand side. 

Q. And how were your lights during the time that you 
were over Philadelphia? A. Over Philadelphia they were 
turned down. However, down here, after we were unable 
to contact Philadelphia, I did turn the cockpit lights on 
momentarily while I was tuning the radio, and also while 
I was making this entry right here in the log. 

Q. That is normal procedure, to turn the cockpit 
104 lights on to record your checks and retune your 
radio? A. Not exactly normal. We use the flash¬ 
light part of the time. 

Q. But in this case you turned on the cockpit lights? A. 
Our cockpit lights are arranged so each one can be covered 
up, and if I turn mine on, the rest can be turned out. If 
they are adjusted that way, sometimes we use the cockpit 
lights for writing in the log. But it is just the flashlight or 
the cockpit light. I wouldn’t say either one is necessarily 
standard procedure. 

Q. Did you at any time have knowledge that a DC-4 had 
been cleared after you had cleared over the same route after 
you took off from Newark? A. I don’t remember. 

Q. You don’t recall whether you did? A. To my knowl¬ 
edge, we hadn’t been advised. 


Q. Did you receive that information at any time en route ? 
A. No. 

Q. Were you flying with reference to instruments pr 
visual flight rules? A. Norris was doing the flying. It was 
a combination of both. 

Q. Did you fly the aircraft at any time? A. Yes, I fl^w 
it momentarily between Trenton and Northeast Phila¬ 
delphia. 

105 Q. Why? A. I believe Norris was getting some¬ 
thing out of his brief case, a flight case, I believe, 
or some equipment. 

Q. Did he leave the cockpit at any other time? A. No. 

Q. As you stated, the visibility was very good, and I 
presume that you had observed the flashing beacons? A. 
That is correct. 

Q. Where were they located with reference to the flight 
path, to the right or to the left? A. Almost dead ahead. 
Just past Philadelphia here, they were quite a little bit on 
our left. But the last time I remember noticing definitely, 
they were almost dead ahead. 


Q. Had you visually identified any of the beacons ^n 
route? A. No. 


Q. I believe you gave us your heading prior to the coljLi- 
sion, that is, the heading you were making good. A. Y^s. 

Q. Was it changed at any time prior to the collision? 
A. Not since just a few minutes after crossing Phila¬ 
delphia. As I told you before, we had a heading of ap¬ 
proximately 270 degrees across Philadelphia, and then \pe 
cut back in, and there was a slight variation there, do\|n 
at 10 minutes before the accident. It wasn’t changed ovpr 
15 degrees. 

Q. Were you injured as a result of the accident? 
106 A. No. 

Q. I believe it was your side of the cockpit that 
took the greatest portion of the damage. A. I did receive 
slight scratches from loose tin and metal when I got out. 

Q. How tall are you? A. Six feet three. 
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Q. Can you tell me just how you had your seat adjusted? 
A. It was adjusted—well, a convenient height, and all the 
way back. 

Q. I failed to ask Captain Norris, but you might be able 
to answer: 

Do you recall how he had his seat adjusted? A. No. 

Q. He was being given a route check? A. That is right. 

Q. And he was flying mostly with reference to his in¬ 
struments? A. No, not necessarily. I had given no in¬ 
structions to fly by instruments. We didn’t have the hood 
up, and it was supposed to be a combination. It was con¬ 
tact. It couldn’t help but be contact. 

Q. What I had in mind was, maybe the seat was down 
low. A. No. No, the seat was up, the same as you use 
for takeoff. 

Q. I believe you stated you made all the radio con- 
107 tacts. A. I did, that is right. 

Q. WTio was actually flying the aircraft at the time 
the collision occurred? A. Norris. 

Q. Did you take over the controls at any time after the 
collision? A. Momentarily, when we had gotten to Phil¬ 
lips Field. My radio was out, hanging out the top, and we 
tried to make a radio contact on the other transmitter. 

Q. Did you observe the beacon light at Phillips Field 
prior to the accident? You are familiar with the location 
of Phillips Field ? A. That is correct. No. I did not. 

Q. I believe you stated after you left Philadelphia you 
were tuned to the Washington Range. A. Only about ten 
minutes prior to the time of collision. It had been tuned to 
Philadelphia up until then. 

Q. I see. When you were tuned to the Washington 
Range, do you recall what signal you were receiving? A. 
We were receiving an “A” at the time of the accident. 
The only time we received an “A” was on course, and it 
was getting stronger all the time. It was fading out and 
the on course was coming on very strong at the time of 
the accident. 
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Q. At any time, did you or Captain Norris consider re¬ 
questing a change in altitude! A. No. 

Q. Do you recall whether or not you were grden 

108 any traffic at all when you left Newark! A. We were 
given one aircraft estimated at Metuchen before we 

would arrive there. 

Q. Did you pass any aircraft while you were in flight! 
A. No. 

Q. Now, I believe you stated that you had eaten a gojod 
meal just prior to the time that you took off from Newark. 
A. A fine steak. 

Q. I believe that there was some food put on board tjhe 
airplane at Newark. A. That is correct. 

Q. Do you recall when the Stewardess usually serves tjhe 
meals on a flight of this trip! A. She serves them to us at 
our request, whenever we decide. 

Q. I am talking about the passengers. A. Well, they 4 r e 
usually served at mealtime, as far as I remember. 

Q. When would mealtime be! A. The evening meal, 6j to 
8,1 would guess. 

Q. Well, you have operated over that route a number of 
times. A. It all depends upon the weather, and the 
Stewardess asks us if it is going to be smooth ahead before 
she starts serving meals, and I don’t know whether she vtas 
serving food at the time or not. She had served jus 
coffee. 

109 Q. When! A. Before we got to Philadelphia, .Ajnd 
she brought us up some cookies which I hadn’t eaten. 

Q. Could you be mistaken as to where you were at jhe 
time that the coffee was served! A. Well, I am quite cer¬ 
tain that it was about Philadelphia. It was before we jhit 
Northeast Philadelphia as a matter of fact. 

Q. We have a statement here from the Stewardess, Mjss 
Cotton, I believe was her name A. That is right. 

Q. And I presume she could be in error herself, bu|; I 
will read her statement, what she said, in part: 

“About 605 I served coffee to the pilots, and was on tny 
way back to the rear end of the passenger cabin when the 
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blow occurred. I did not see anything, but felt a terrific 
bump which seemed to throw the back end of the aircraft 
to the left.” 

Now, how long did she remain up forward with you? A. 
I don’t remember exactly. A couple of minutes. 

Q. How many times had she been up forward, do you 
recall, from the time you took off? A. I believe that was 
the second time. 

Q. The second time? A. Once when she asked us if we 
wanted coffee. 

Q. Did you eat any sandwiches at that time? A. No. 

No. 

Q. What position was the door to the cabin in, 

110 do you recall? A. I don’t recall. I think it was 
closed, though. 

Q. It was not locked, though? A. No. 

Q. Is it normal to close the door, or is it normal— A. It 
is normal to keep it closed. 

Q. I presume that you have the normal type of lighting 
in the cockpit of a DC-3? A. That is right. 

Q. In your aircraft? A. That is right. 

Q. And did you have your lights on when the Stewardess 
came up to serve you coffee? A. I don’t remember. 

Q. You could have, or couldn’t have? A. I really don’t 
remember. 

Q. Well, it is pretty dark in that passageway back to the 
door, and if she doesn’t leave the door open, if she is bring¬ 
ing coffee up forward, what is the normal thing to do— 
to turn the lights on for her to see her way up there, or 
does she find her way in the dark? A. I suppose she finds 
her way, because we usually don’t know she is up there 
until she has already brought it up all the way forward. 

Q. Do you have interphone connection with her? A. 
We do. 

Q. When she comes up forward, does she close 

111 the door behind her, or does she leave it open? A. 
She closes it usually. 
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Q. Bo you recall what the lighting condition was in the 
cabin of the aircraft? A. No, I don’t. 

7 m I 

Q. While we are on the subject of lights, do you h&ve 
flashing lights on your aircraft? A. Yes. 

Q. And do you have a flashing light on the tail? A. That 
is correct. 

Q. Do you also have a passing light on that aircraft? A. 
We have a recognition light. 

Q. A recognition light? A. Yes. 

Q. Where are they located? A. I don’t recall on 
particular aircraft exactly where they are located. 

Q. Do you recall exactly what you were doing at the time 
of the collision? A. No, hut I wasn’t doing anything in 
particular. I don’t remember whether my eyes wpre 
straight ahead or down on some of the instruments,! or 
something. But I know that just a moment or so before I 
was straining my eyes to try to make out the haze of Balti¬ 
more ahead—a bright haze of light we saw. 

Q. Had you flown this aircraft previously? A.Yes. 

Q. How were the instruments? A. The last time 
112 I had flown it, they were perfect. 

Q. How were they on the night of the accident ? A. 
The instruments were working properly. 

Q. How do you account for your unsuccessful attempt 
to contact Philadelphia? A. Well, I can’t account forj it. 
There are several possibilities. It could have been erratic 
radio reception that night, possibly skip. It could have bfeen 
a possible weak transmission on our part. He could hhve 
used his receiver turned down. I really couldn’t account 
for it. But as far as I know, our transmitters were work¬ 
ing okay in Newark. 

Q. You had no difficulty in getting the Tower? A. No. 

Q. On your flight log here, you were making all the re¬ 
cordings on it—when did you make your last entry on that 
flight log? A. While Philadelphia was making its weather 
broadcast. 
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Q. That was after you passed over Philadelphia? A. 
About two minutes after crossing the Philadelphia Range 
Station. 

Q. How long does it normally take you to make that 
entry? A. A matter of a half-minute. 

Q. Where do you keep this flight log? A. On a clip 
board, which I keep down beside me. 

Q. I believe you stated you turned the lights on to 

113 make that entry. A. I did that time. 

Q. You don’t recall whether you turned the lights 
on for the Stewardess to bring the coffee up? A. No, I 
don’t. 

Q. How w^ere the cockpit lights at the time of the acci¬ 
dent? A. The cockpit lights were off. We had fluorescent 
lights, and white panel lights that we turned very dim. 

Q. Were any of the passengers injured as a result of 
this accident? A. None. 

Q. They were deplaned at Phillips Field? A. That is 
right. 

Q. How were they disposed of? A. We made arrange¬ 
ments to—well the Army officials there cooperated with us 
very much, and helped us make arrangements to put them 
in an hotel in Have de Grace—the Colonial Hotel in Havre 
de Grace, Maryland. 

First, they were sent over to one of the clubs and fed, and 
then they weer taken into the hotel later. 

Q. Is this airplane equipped with an automatic pilot? A. 
That is right. 

Q. Hid you use the automatic pilot at any time during 
your flight from Newark? A. No. 

Q. As check pilot, -what is your opinion as to Captain 
Norris’ familiarity with the route between Newark 

114 and Washington and Raleigh-Durham ? A. Ex¬ 
cellent. 

Q. I believe that you have Jepson Charts on board the 
aircraft. A. That is correct. 
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Q. How often did yon use them between Newark and the 
time of the collision? A. I don’t believe we made any 
definite reference to them. 

Q. Did you refer to any charts of any nature during the 
flight? A. No, we didn’t refer to a sectional chart at all. 

Q. Do you use sectional or regional charts? A. We have 
both, and DF charts. 

Q. What time did you estimate that the collision oc¬ 
curred? A. I wasn’t staring at the clock at the time the 

I 

accident occurred, but approximately 1807. It could be a 
couple of minutes either way. I would say not later thhn 
that. 

Q. I believe you stated that at no time did you alter yopr 
course en route except when you made the changes across 
the leg there. A. That is right. 

By Mr. Bakke: 

Q. Captain Harvey, you stated you arrived in Newafk 
approximately two and a half hours before depa[r- 
115 ture. A. That is right. 

Q. Where did you come from? A. Miami. 

Q. Approximately how much time did you log frdm 
Miami ? A. 640. 

Q. And you intended to fly all the way back to Mianji? 
A. Yes, that is correct. 

Q. Did you participate in the preparation of the fligjht 
plan? A. Norris and I went up and checked the weather 
and the winds together, approximately 30 to 35 minutes 
before flight time. And then he went up and actually fil<pd 
the flight plan. I wasn’t with him at the time, and he to|d 
me the type of flight plan he filed—instrument. 

Q. Would you know why 2,000 feet was selected? k. 
Favorable winds. 

Q. Captain Harvey, just exactly what did you anticipate 
in the way of traffic at 2,000 feet? A. None, except the air¬ 
craft estimated at Metuchen before we arrived. 

Q. Would you expect any other traffic concerning whi<{?h 
you hadn’t been advised by ATC? A. Well, we wouldnj’t 
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have expected anybody at our altitude behind us. Of course, 
always in that area there is a lot of traffic, so you hardly 
know what to expect. You never go but what you 

116 see some traffic, although I don’t definitely remem¬ 
ber passing any that night. 

Q. The fact that you were given an IFR flight plan, does 
that mean 2,000 feet was reserved for you between Newark 
and Washington? A. Well, that is what I take it to mean, 
that any other aircraft on that altitude supposed to be fly¬ 
ing CFR that are not spaced properly wouldn’t be over¬ 
taking us. 

Q. Assuming they were CFR, there might be traffic at 
2,000 feet. A. Yes. 

Q. Would you have expected northbound traffic at 2,000 
feet? A. There is a possibility. 

Q. I mean under the conditions of this flight? A. Yes, 
CFR. 

Q. You didn’t necessarily feel that that altitude was com¬ 
pletely reserved for you? A. Not completely, no. 

By Presiding Officer Chrisp: 

Q. Captain, how many hours had you logged during the 
month of December up until the time the accident occurred, 
approximately? A. I figured around 45, something. 

Q. Forty-five when you arrived at Newark? A. That is 
right. 

Q. When was vour last flight prior to your departure 
from Miami? A. The 17th. 

117 Q. The 17th? A. Yes. 

Q. How many hours of rest did you have prior to 
taking off from Miami? A. Prior to departing from Miami? 

Q. Yes. A. A full night’s sleep. I took off in the early 
morning. 

Q. What time ? A. About seven o ’clock. 

Q. Did you take a nap at any time after you departed 
from Newark going out? A. No. 

Q. You were awake at all times? A. Yes. 
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By Mr. Gay: 

Q. When you were receiving the Washington Ran^e, did 
you note the beacons ahead on your airway? A. No. 

Q. You didn’t notice them? You didn’t notic^ any 
beacons at all? A. If I saw it, I was making no effort to 
identify it, and I didn’t identify it. It could be that I saw 
it, for there was good visibility and lights in all directions. 

Q. After the accident, did you notice whether the beacon 
at Phillips Field was operating? A. It was operating. 

By Presiding Officer Chrisp: 

118 Q. Are you familiar with the danger area ai indi¬ 
cated on the sectional chart here, east of Baltimore ? 

A. I am. 

Q. And you were aware of that on the night of tlfo acci¬ 
dent? A. That is correct. 

Q. Is there any further statement you would like to 
make, Captain? A. I believe not. 

(Witness excused.) 

Presiding Officer Chrisp: Captain Kuhn. 

Whereupon Joseph B. Khun ^was called as a witness by 
the Civil Aeronautics Administration, and having been first 
duly sworn, was examined, and testified as follows: 

By Presiding Officer Chrisp: 

Q. Will you state your name, please, sir? A. Josbph B. 
Kuhn. 

Q. Where do you live? A. Miami, Florida. 

Q. I believe you are employed by Eastern Air Lin^s. A. 
Yes, sir. 

Q. In what capacity? A. Captain. 

Q. How long have you been a Captain for Eastern Air 
Lines? A. Fourteen years. 

Q. What certificates do you hold from th<^ Civil 

119 Aeronautics Authority? A. Airline Transport, 5896. 

Q. And that was currently effective on December 
19,1946? A. Yes, sir. 
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Q. Captain, how long have you been operating over the 
Newark-Washington-Miami route? A. Well, on and off, for 
13 years, but the last assignment was continually from Sep¬ 
tember. 

Q. September, 1946 ? A. Yes. 

Q. And you are thoroughly familiar and the airway, and 
so forth? A. Yes, sir. 

Q. In connection with the investigation of this accident— 
well, first, I would like to ask you, I believe you were cap¬ 
tain in command of NC 88813 which departed from Newark 
on December 19th enroute to Miami? A. Yes, sir. 

Q. And you were in command of the aircraft? A. Yes, 
sir. 

Q. You only had a co-pilot with you? There were no 
other flying personnel on board as part of the crew? A. 
Well, we had two stewards. 

Q. Oh, yes. Just you and the co-pilot ? A. That is right. 

Q. In connection with the investigation of this accident, 
we have asked Eastern Air Lines to prepare for us two 
copies of various records which I would like for you 
120 to identify for us, please sir. 

We have here a copy of the pasenger list. A. This 
is the passenger list. 

Presiding Officer Chrisp: This document which has been 
identified by the witness will be received in evidence as Ex¬ 
hibit 5-A. 

(The above document was marked Exhibit 5-A and re¬ 
ceived in evidence.) 

By Presiding Officer Chrisp: 

Q. We also have here a true copy of the load manifest. 
A. That checks. 

Presiding Officer Chrisp: That will be received in evi¬ 
dence as Exhibit No. 5-B. 

(The above document was marked Exhibit 5-B and re¬ 
ceived in evidence.) 
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By Presiding Officer Chrisp: 

Q. We also have here the flight plan for the flight, which 
has been prepared by Eastern Air Lines. A. That is a copy. 

Presiding Officer Chrisp: That will be received in evi¬ 
dence as Exhibit No. 5-C. 

(The above document was marked Exhibit 5-C and ije- 
ceived in evidence.) 

I 

Q. And we also have here Eastern Air Lines’ terminal 
and intermediate clearance. A. That is a copy. 

121 Presiding Officer Chrisp: That will be received 
as Exhibit 5-D. 

(The above document was marked Exhibit 5-D and re¬ 
ceived in evidence.) I 

By Presiding Officer Chrisp: 

Q. Captain, in connection with the investigation of this 
accident, we have received in evidence here the Easteiln 
Air Lines, two copies, of the Eastern Air Lines radio logs, 
showing the radio contacts between your aircraft and the 
Eastern Air Lines ground station. A. Yes. 

Q. They have been put in evidence by Mr. Roerig, who 
previously testified, and they will be available to you foir 
reference in your testimony if you care to use them. A- 
Very well. 

Q. We have also received in evidence here a map, a sec¬ 
tional chart of the Washington and Newark areas, whiclh 
have been used as reference by the previous witnesses who 
have testified. 

Now, I would like for you, if you will, to describe for us, 
in your own words, the planning of your flight, and you|r 
departure from Newark, and your altitude assigned, an|l 
the altitude that you flew, which is both the same, and up 
until the time the accident occurred. A. Well, a study of 
the weather and winds, and so forth, seemed to ib- 

122 dicate that 2,000 feet would be the best altitude fof 
speed, and I filed for 2,000 feet. 
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Just before takeoff, we were cleared at 2,000 CFR. We 
took off on Runway 24. 

Q. Before you get to that, would you explain your flight 
plan, sir, for the benefit of those present here? A. That 
was 2,000 feet, you mean? 

Q. And CFR, and so forth. A. Before we took off we 
were assigned CFR clearance. Is that what you mean? 

Q. Will you give us your interpretation of it? A. Well, 
that means to maintain 2,000 feet, and stay clear of all 
clouds and any restricted weather, within the meaning of 
CFR, which was entirely possible that night. 

So, after takeoff, we climbed to 2,000 feet, proceeded on 
a course of 240 degrees, which put us just a little to the 
right of North Philadelphia range station. 

Q. Now, would you indicate for us on here, please, sir, 
with this pencil, on the chart here. Now, you left Newark, 
and I believe you reported over Metuchen? A. Yes. 

Q. And where were you at that time with reference to 
the marker as to the range? A. Well, we were right on the 
range, and went right through the fan marker. 

Q. Draw a circle there. You went through the fan 
marker? A. Yes. And proceeded right out here (in- 
123 dicating). 

Q. When was your next check? A. Philadelphia. 

Q. And where was your position then? A. Well, from 
this point we changed course to 250. 

Q. Will you mark that a little heavier there, please, sir? 
And then you changed course there? A. To 250. 

Q. Now, what was your next check point? A. Well, Phil¬ 
adelphia, and we were slightly to the right of the Philadel¬ 
phia Range. 

Q. Will you just— A. I can’t exactly say just where 
that was. 

Q. Just approximately. A. I imagine it was a couple 
of miles off. 
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By Mr. Fluet: 

Q. That was at the time of reporting over Philadelphia, 
is that correct? A. Yes. And that course was carried on 
until it led us right over this town here. 

By Presiding Officer Chrisp: 

Q. That is the town of Fort Deposit? A. Well, that |is 
the military base there. It is a camp. 

Mr. Gay: Bainbridge. 

By Presiding Officer Chrisp: 

Q. Is that right? A. Yes, we are sure of that. It weit 
right over that. 

124 Q. Will you mark that particular spot there, sir? 
A. I think you will find that course will bring yo^i 

right to it. 

Q. All right. Now, you proceeded on from there on thje 
same heading? A. I changed at that point. 

Q. What did you change your heading to ? A. I change^ 
to home on Washington. 

Q. Do you recall just approximately how much the 
change was? A. It was about 20 degrees. 

Q. Twenty degrees which way? A. To the left. 

Q. To the left. All right. 

Now, can you indicate for us on here, please, sir, to th^ 
best of your memory, just where the collision occurred? .A[. 
I can only approximate it. 

Q. That is all I am asking you to do. A. It would onty 
be in retrospect that I could do that, because after thijs 
happened, I knew this subject would come up. So I took 
a quick look around, and I saw the air strip there at Aber¬ 
deen lighted up, and it was off to my left. Just how far, f 
imagine—well I don’t know—maybe three, maybe fou^ 
miles. 

Q. Would you just indicate it on here? A. Yes. So I do 
know that it was west of Aberdeen, and southwest of this 
point. So it might have been right at this point hert*, 

125 because it was after that I saw this. 
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Q. That is approximately where you think it was? A. 
Yes, as an approximation. 

Q. Now, do you recall approximately at what time it was 
that the collision occurred? A. Well, there again, I can’t 
be too sure, because I called Washington at 08, and I figured 
it must have taken me a couple of minutes to get my breath 
and get on the microphone for the story. So it could have 
been anywhere between 5 and 7 after the hour. 

Q. Now, I believe that you proceeded on to Washington 
after the accident occurred. A. Yes. 

Q. Why did you pass up Baltimore ? A. Because the run¬ 
ways there are fairly short, and not knowing whether I 
had brakes, I didn’t like the possibility of running into the 
water there and possibly drowning everybody. I didn’t 
figure I could hold the airplane in the airport without 
brakes. 

Q. You had control of the aircraft, of course? A. Yes. 

Q. Now, at the time of the collision, were you riding on 
the left side of the aircraft? A. On the left side. 

Q. Where was the co-pilot ? A. He was in his seat. 

Q. Will you state for us—of course, he can say in his 
own words, but to the best of your knowledge, what was the 
co-pilot doing? A. He was sitting there just looking 
126 around. As far as I could make out he was not oc¬ 
cupied with anything, but just acting as a lookout. 

Q. What vrere the winds aloft above 2,000 ? First, I will 
ask you this question: 

What altitude do you normally fly a DC-4 non-stop from 
Newark to Miami? A. Well, other things being equal, I 
normally take about 6,000. It is comfortable. 

Q. I believe you stated that 2,000 that night was the 
most favorable altitude to fly at, considering everything. 
A. Yes. I planned to go up to 6,000 after leaving Washing¬ 
ton. 

Q. Did you have knowledge of the Universal Airline 
DC-3 having departed from Newark fifteen minutes prior 
to your takeoff, and that it was assigned the same altitude? 
A. Yes. 
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Q. I believe that was given to you by tbe Tower at New¬ 
ark. A. The Tower or the company, I am not certain. 

Q. But you did have that knowledge? A. Yes. 

Q. And you acknowledged it? A. Yes. 

Q. That you had received it? A. Yes. 

Q. As you interpret CFR, could you change your altitude 
without requesting change from ATC ? A. I think so. 

127 Q. Would that be normal for Eastern Air Liuies 
to do that? A. I don’t know. 

Q. You would notify your company? A. If I made |any 
change beyond a thousand feet. 

Q. If you made any change? A. Yes. 

Q. Were you at the controls at the time of takeoff? A. 
Yes. 

Q. Was your aircraft functioning normally? A. It was. 
Q. And it functioned normally up until the time thatj the 
accident occurred, you might say? A. Yes, sir. 

Q. How was the visibility that night, Captain? A. It was 
pretty good. 

Q. Was there any smoke or any scud, or anything |like 
that? A. There might have been a little haze, but probably 
not enough to report, put in any weather report. The 
ground lights were all plainly visible. In fact, very good 
visibility. 

Q. How long had this co-pilot been flying with you? A. 
A little over a month. 

Q. Did you alternate at the controls after you left New¬ 
ark? A. No, I did the flying up to that moment.! 

128 Q. You did all the flying? A. Yes. 

Q. Who made the radio contacts? A. I made most 
of them myself. 

Q. Was food placed on board the aircraft at the time of 
departure from Newark? A. Yes. I can’t be sure of that. 
It is supposed to. To go back over it now, I know that there 

was food. j 

Q. Had you had anything to eat after you departed from 

Newark? A. No. 
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Q. Did you have anything, coffee, or milk, or anything 
like that to drink? A. No. 

Q. Had the co-pilot? A. No. It was a little early for 
that. 

Q. Did you leave the cockpit at any time after you left 
Newark to go back? A. No, not once. 

Q. Do you recall whether or not the co-pilot left the cock¬ 
pit? A. I do not. My recollection is that he did not. 

Q. What reading material do you have in the cockpit? 
A. None. 

Q. Do you have your flight manuals up there? A. Man¬ 
uals, yes. 

Q. And do you have your check list? A. Yes. 

129 Q. And do you also have your log? A. The log, 
yes. 

Q. Anything else besides that? A. Charts, maps. 

Q. Had you been using any of those? A. No. No. The 
cockpit was dark. 

Q. W^as the co-pilot making the recordings on the flight 
log? A. At Metuchen he does, yes. 

Q. Was he making them that night? That is what I am 
trying to get at. A. No. 

Q. Did you make them? A. No, I didn’t make them. 

Q. How long have you been flying DC-4 equipment? A. 
Since May 1946. 

Q. How is the visibility out of the cockpit? A. Well, it 
leaves a lot to be hoped for. There are several obstructions 
to vision, and when considered from an angular viewpoint, 
that vision becomes progressively more obstructed as the 
distance increases. 

Q. W^ould you have very good vision, say, 45 degrees to 
the left, for instance? A. No. 

Q. I don’t know whether or not we asked you what your 
heading was in degrees at the time of the collision. I think 
you had changed 20 degrees to the left? A. It was some¬ 
where between 250 and 230. 
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Q. Between 250 and 230? A. Yes. If I was jiRst 

130 in the process of homing on Washington, I hady’t 
reached 230, and if I had the heading was approxi¬ 
mately 230. 

Q. Captain, what was the attitude of the airplane at t^ie 
time of collision? Or just immediately priod? A. Immedi¬ 
ately prior to it, vre were just level and straight. 

Q. Level and straight flight? A. Yes. 

Q. And you were at your altitude of 2,000 feet? A. Yes. 

Q. When was the last time you changed your altimetier 
reading? A. We did not change it. 

Q. After you left Newark? A. No. 

Q. Do you recall what speed you were making? A. Wbll, 
we indicated around 210—205 or 210. The ground spe^d 
I can only surmise with the checks we had there, that coi^ld 
not be too accurate. But I imagine it was around 220 
ground speed. 

Q. 220 ground speed. Now, of course, you had checked 
your winds aloft. Did you find the w r inds at 2,000 fe^t 
pretty much the same as they had been forecast? A. Weil, 
I couldn’t tell. The heading that I was using carried njie 
right out where it would be in dead air. 

Q. You had no strong winds of any kind? A. No, th^y 
weren’t strong. 

131 Q. You didn’t have to make any corrections for 
wind? A. We didn’t seem to. 

Q. Do you recall what the co-pilot did at the time th^t 
the accident occurred? A. Yes. 

Q. Will you please state that for us? A. Well, he sud¬ 
denly seized the controls, and began to manipulate them, 
and I didn’t know what had happened to him. It is very 
unusual procedure. So, I had been looking out forward, so 
then I started looking all around to see what he had seen, 
what was the cause of it, and I didn’t see anything. So he 
started to bank to the right, and pulled up. Just after \*je 
started it up, the collision occurred. Then we straightened 
out and began a check of whatever might be the damage. 



74 


Q. Did you leave the cockpit at any time after the col¬ 
lision? A. I did not. 

Q. Did the co-pilot? A. He might have gone back in 
the galley to see if anything could be seen, but I am not 
sure whether he went any farther. I don’t think he did, 
because we detailed the stewards to go back and look and 
see what they could find. 

By Mr. Fluet: 

Q. Did the collision change the attitude of the aircraft or 
its heading, do you recall? A. Very little. I think it had 
very little effect that way, because we were changing 

132 the attitude of the airplane at the time. 

Q. Well, as vour co-pilot manipulated the controls, 
do you estimate that altitude was gained as a result? A. 
No, I don’t. 

Q. Was the control movement abrupt? A. Yes. I doubt 
if we had gained any altitude. 

Q. Did you have any idea what part of your aircraft had 
been struck, or had struck? A. I was fairly certain it was 
some place aft. 

Q. Was there any indication of mushing? A. No. There 
vras a certain amount of buffeting at higher speed, but that 
diminished as we reduced speed. 

Q. Under the loading conditions which extend in your 
aircraft, is the aircraft relatively sensitive to control move¬ 
ment? A. No. It quites quite a bit of control to effect any 
appreciable change. 

By Presiding Officer Chrisp: 

Q. What was your planned route to Miami? Was it on 
or off the airway? A. I am not qualified to go across water, 
so I take the regular airway route. 

Q. You follow the airways? A. Yes. 

Q. Throughout? A. Yes. 

Q. Did you anticipate overtaking this DC-3? A. 

133 Yes. 
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Q. Where did you expect to overtake it? A. Little 
farther on. 

Q. How did you calculate that? A. Well, I have fl<iwn 
threes. I know they are quite a bit slower than a 4. And 
knowing that the traffic was there, we were both looking 
for it. 

Q. Just where were you looking, Captain? A. Right out 
in front. Looking around. 

Q. And what did you state the condition of lighting 'Ivas 
in the cockpit? A. There were no bright lights. Just jthe 
ordinary lighting for instrument flying. Enough to light 
up the board, the flight instruments. 

Q. You could see the flashing beacon lights? A. Tl^ose 
that were available, we could see. There is one off a lijttle 
to the right, back in Wilmington there. You could see 
see the Wilmington, one at DuPont. You could see 
ground light that was available. 

Q. Did you pass any traffic before the collision occurrjed ? 
A. Not to my knowledge. 

Q. You didn’t see any? A. No. 

Q. Were you given any other traffic besides the DC-3? 
A. Not to my knowledge. 

Q. That was the only aircraft on the airway tpat 
134 you know anything about that? A. Yes. 

Q. And you knew it was on instrument flight clear¬ 
ance at 2,000 ? A. I knew he was at 2,000. Other than that, 
I didn’t. 

Q. I believe this aircraft is equipped with an automatic 
pilot? A. No, sir. 

Q. It is not? A. No. 

Q. How was your seat adjusted that night, do you recall, 
Captain? W 7 as it down, or was it in the normal— A. No. 
Ordinarily I fly from a rather high position, probably 
higher than a lot of other pilots do. 

Q. Did you have a chance to check the outside lightd of 
the aircraft prior to departure from Newark or en routte— 
the running lights? A. My own? 
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Q. On your own aircraft, yes. A. Yes. 

Q. Were they functioning? A. I can put on the switch. 
Other than that, you can’t see them. 

Q. I see. A. At a place where they are in clear air, you 
can’t tell whether they are on or off. 

Q. Did you at any time see this DC-3 prior to the 

135 collision? A. Not once. 

Q. I mean by that the lights on the aircraft? A. 
No. 

By Mr. Berman: 

Q. Captain Kuhn, I believe you made a statement that 
visibility 45 degrees to the left was no good. Would you 
mind explaining what obstructions there are to your vision 
at 45 degrees to your left? A. 45 degrees from what posi¬ 
tion? 

Q. From normal position, looking straight ahead 45 de¬ 
grees to the left. You made a statement that visibility was 
no good . Mr. Chrisp asked you that question. A. Well, I 
took my 45 degrees from straight ahead and over here. 

Q. That is right. What is there to obstruct your vision? 
Would you mind explaining it for the record? A. There are 
two posts, one on each side of a curved, convex door there 
than can be opened inward to allow good vision in case of 
precipitation of any kind. And the first one from the cen¬ 
ter position is about four inches wide, and the second one 
is conservatively six inches wide. 

Q. Would you look at this, and say relatively, if you are 
looking straight ahead—here is a 6 inch wide post, here is a 
4 inch, here is 45 degrees, and this is 15 degrees—say rela¬ 
tively this is your visibility. Your left side window—here 
is the window that hinges inward. Here is that post, 

136 and there is that one. Is that right? A. Yes. 

Q. That is approximately correct? A. Yes. 

Presiding Officer Chrisp: For the record, will you state 
what the -witness is referring to ? 

Mr. Berman: The cockpit visibility chart for the DC-4 
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as submitted by the Douglas Company to the Civil Aero¬ 
nautics Authority. 

By Presiding Officer Chrisp: 

Q. Captain, did you at any time make any statemenj to 
the press that you observed the DC-3 immediately prio} to 
the collision? A. Not I. 

Q. Did you make any statement for the press at all? A. 
Yes, I answered a few questions. 

Q. Now, there is one point that I am not sure whether 
or not the record is quite clear, and that is with reference 
to just immediately prior to the collision. I believe that 
you stated that over the Army or Navy Station there, that 
you changed your heading 20 degrees to the left, or you 
were in the process of changing it. A. Yes. 

Q. Is it possible, Captain, that you were actually making 
that change when the accident occurred? A. It is possible, 
but I don’t think that is the way it was, because we were 
carrying along very steadily, and I noticed the lights of 
Baltimore dead ahead, and I remember that I jno- 
137 ticed that the course would take me a mile or scj to 
the right of the Baltimore Airport. 

Q. Now, your next check point was the Baltimore Rel^y? 
A. Yes. 

Q. Did you anticipate flying directly over that ch^ck 
point? A. Very near. I usually aim to go to the right of 
the Baltimore Airport a mile or so, and that is very ctyse 
to Relay marker. In fact, it is right there. 

Q. Do you think that that change of 20 degrees from the 
previous heading that you had, the change of 20 degrees 
CF on Washington, would have taken you off the airway? 
A. I think not. I duplicated the very same thing night be¬ 
fore last, and it worked out just this way. 

By Mr. Dawson: 

Q. Captain Kuhn, in flying the DC-4 at any time, and at¬ 
tempting to keep an altitude within reasonable limits, co^ild 
you estimate the amount of attention in time that must be 
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given to the instruments? A. Well, a liberal amount of 
time must be given to your instruments in order to main¬ 
tain a proper beading and attitude. I imagine that would 
vary with different pilots. 

Q. In your experience, would it be more or less than a 
DC-3? A. It would be more. More time would have to be 
devoted to instruments on a 4 than on a 3. 

By Presiding Officer Cbrisp: 

138 Q. Do you recall whether or not your outside lights 
were on when you landed at Washington? A. I 

can’t be sure, but I think they were. The Tower didn’t say 
anything about them. 

Q. I believe you made a statement to our investigator, 
Mr. Myers, at the Washington National Airport, after you 
landed there. A. Yes. We all made a statement—each 
member of the crew. 

Q. I have a suggested question here. I believe you have 
already stated that the approximate point where you had 
anticipated overtaking the DC-3 was at Baltimore, is that 
correct? A. I figured it would be down around there some 
place because—I am not sure but what we had estimated 
Baltimore check point there, but I can’t tell you just what 
minute it was supposed to be there. 

Q. And of course the rest of the question, “And w T hat 
did you plan to do about it after you overtook it,” of course 
that is pretty normal as to what you usually do. You have 
regulations that tell you what to do when you are overtak¬ 
ing an aircraft? A. That is right. 

Q. Captain, is there any further statement you care to 
make at this time that we haven’t covered? A. I believe 
not. 

• •••••*••• 

Roland J. Brown was called as a witness by the 

139 Civil Aeronautics Administration, and having been 
first duly sworn, was examined, and testified as fol¬ 


lows: 






By Presiding Officer Chrisp: 

Q. State your name, please, sir. A. Roland J. Brown.: 

Q. Mr. Brown, will you talk loud enough so that the gen¬ 
tlemen around the table here can understand just what jfou 
are saying? A. Yes, sir. 

Q. Where do you live? A. Miami, Florida. 

Q. By whom are you employed? A. Eastern Air Lihes. 

Q. In what capacity? A. As pilot. 

Q. How long have you been a pilot for the Eastern ^ir 
Lines ? A. It will be two years the end of this month. 

Q. Approximately how many hours have you logged? 
A. Slightly over 5,000. 

Q. What certificates do you hold from the Civil Aero¬ 
nautics Authority? A. Commercial License and Flight In¬ 
structor, Instrument rating. 

Q. Approximately how many hours have you logged; in 
the DC-4 type of equipment? A. I figured up the otljier 
day. I think it was 230-some—I believe, I am not sure. 

Q. Have you ever been checked out on the lpft 
140 side in a DC-4? A. No. 

Q. The time has always been on the right side? lA. 
That is right. 

Q. How long have you been operating over the roipte 
Newark to Washington to Miami? A. Well, off and bn, 
the entire time I have been with the company. 

Q. Then you are thoroughly familiar with the route be¬ 
tween Newark and Washington, and the airway, and the fa¬ 
cilities? A. Yes, sir. 

Q. I believe that you were the co-pilot or first officer jon 
Eastern Air Lines aircraft NC 88813 that departed fr^m 
Newark on the 19th of December? A. That is right. 

Q. Did you participate with the captain in the planning 
of the flight? A. That is right. 

Q. Did you check the weather with him? A. Yes, sir. j 

Q. And you were aware of the assigned altitude of 2,(j00 
feet? A. Yes, sir. 
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Q. Who made the radio contacts with the Tower at New¬ 
ark as you taxied out? A. I did. 

Q. Did you receive a message from the Tower that a 
DC-3 had departed from Newark 15 minutes prior to 

141 your departure time? A. Yes, sir. 

Q. Were you delayed at the airport as the result of 
the departure of this DC-3? A. No, sir. 

Q. Were you delayed at all? A. Not as far as I remem¬ 
ber. 

Q. After you taxied out from the ramp? A. Not that I 
remember. No delay at all. 

Q. You just taxied out and got instructions and took off, 
is that correct? A. Yes. 

Q. And you performed the usual cockpit procedures, and 
so forth, in the climb to altitude? A. That is right. 

Q. Now, now after you got to 2000 feet, what did you do? 
A. Well, the same things that is always done. 

Q. That you normally do? A. Yes. 

Q. Just what is that? A. Well, level off, close the cowl 
flaps, place the mixture controls in cruise position, set the 
propeller controls at cruising RPM, that is about all, I 
guess. 

Q. Now, if you don’t recall, we have here available the 
Eastern Air Lines radio logs showing the contacts between 
Eastern ground stations and the flight, and so forth. 

142 You made the checks, you made the radio calls on 
all of your check points? A. I believe I did make all 

of them. 

Q. We have here a map, which is actually a sectional 
chart, showing the route from Newark to Washington, and 
I would like for you to take a pencil, and as you describe 
the flight from Newark down your course, will you indicate 
for us where you made the radio contacts, and at just what 
point on the map, to the best of your ability, as you remem¬ 
ber it? We are right here at Newark. A. This is Metuchen 
right here. The first check was made at Metuchen. 

Q. Where, right over the fan marker? A. Right at the 
fan marker, that is right. 
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Q. Will you indicate on there, just approximately—I pn 
not asking you to be exact about this. A. Right about the 
center of the marker there. 

Q. At the center of the marker. Okay. Go ahead. Where 
was your second radio check? A. The second radio check 
was the Philadelphia range station. Here is the Philadel¬ 
phia range right here. 

Q. What was your approximate position when you got to 
the Philadelphia range station? A. I would estimate right 
there (indicating). 

Q. A little north of the range station as you have indi¬ 
cated there, is that right? A. Slightly to the right of it. 

Q. All right. Make a circle around there, will you, 
please? All right. Now, where was your next check? 
143 A. Our next check would have been at Relay. We 
had the collision before we arrived there. 

Q. You were riding as co-pilot on the right side as ycju 
checked to the right of the range station at Philadelphia, 
is that correct? A. That is right. 

Q. Can you describe the course of the aircraft after it 
left this position at Philadelphia? A. I couldn’t tell th|e 
exact mathematics heading, but approximately. 

Q. All right. 

By Mr. Fluet: j 

Q. Was there any change of heading from that point? A^ 
I don’t know whether he changed heading right at thai; 
point. I was not flying. 

I 

By Presiding Officer Chrisp: ! 

Q. Were you in the cockpit? A. That is right. 

Q. Hid the aircraft do any maneuvering, or any turnf 
ing, or any banking after it left Philadelphia? A. No 
sir. 

Q. It kept right on a straight heading? A. As far as X 
remember, it did. 
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Q. Do you recall approximately where the accident oc¬ 
curred with reference to the ground? A. Only approxi¬ 
mately. 

Q. Would you indicate on the chart here the approximate 
location ? I am not asking you to he exact at all. A. 

144 I would say approximately here (indicating). 

Q. At that point there? A. That is only approxi¬ 
mate, though. 

Q. I see. You are familiar with this chart and the land¬ 
marks on it, are you not? A. Yes, sir. 

Q. Now, you don’t recall what the heading of the air¬ 
craft was immediately prior to the accident? A. No, sir. 

Q. Are you familiar with Captain Kuhn’s procedure in 
flying between Newark and Washington? A. Yes, sir. 

Q. Would you know whether or not he changed the head¬ 
ing after he left Philadelphia, to DF, say, on Washington? 
A. No, not on Washington out of Philadelphia. 

Q. Well, after passing, say, Bainbridge, would he change 
his heading? A. Approximately there, yes. 

Q. How much? Just approximately how much? A. Well 
it would be about approximately 35 degress, I imagine. 

Q. Approximately 35 degrees in which direction, to the 
right or left? A. Left. 

Q. To the left. And do you recall what the heading of 
the aircraft was before this change was made? A. Not 
exactly, no. 

Q. Well, could you give us any approximation? 

145 A. I imagine approximately 260 or 265. 

Q. Now, that change would be made in the vicin¬ 
ity of Bainbridge, or that Army or Navy camp down there. 
Does that refresh your memory? A. It would be approxi¬ 
mately along there, yes. 

Q. Approximately along there. All right. 

By Mr. Fluet: 

Q. Was your DF on Washington? A. Yes, that is right. 



By Presiding Officer Chrisp: 

Q. Do you recall whether or not that new heading hid 
been completed prior to the accident? A. No, I don't lie- 
call. 

Q. What attitude was the airplane in immediately pribr 
to the time that you observed the lights of this other air¬ 
craft? A. Level flight. 

Q. You were in level flight? A. Yes. 

Q. Do you recall what your air speed was, say back hejre 
at Bainbridge? A. I don’t recall, no. 

Q. Do you know how much speed you were making? JL 
Ground speed? 

Q. Yes. A. I think it was around 225 or 230. 

Q. You don’t know what you were indicating in the cock¬ 
pit? A. Yes. Between 202 and 205. 

146 Q. And you were making good that when you we:*e 
over Bainbridge? A. That is right. 

Q. And that is where you changed your heading, to, I be¬ 
lieve you stated, 30 or 35 degrees to the left? A. That is 
approximately. 

Q. Approximately. I am not trying to pin you dowh, 
but that is where the change is normally made, in that 
vicinity? A. In that vicinity, yes. 

Q. And this is where you approximate the collision oc¬ 
curred? A. Approximately, yes. 

Q. That could vary, one way or the other. Now, had 
you flown the aircraft any prior to the time the collision oc¬ 
curred? A. No, sir. 

Q. I wish you would state in your own words, and loqd 
enough so that the people in the room can understand you, 
just the sequence of events that occurred up to the time 
that the collision happened, say after you left Bainbridgb. 
What were you doing at Bainbridge, do you recall? A. 
Well, just before the collision I was looking out the rigljit 
window. Wlien I turned around, I looked out of the left 
side of the windshield, and I saw this airplane which a^)- 
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peared to be turning toward us, and it was close, and you 
could tell it was the same altitude we were at. 

147 At that time I applied violent force on the elevator 
and violent force on the right aileron, and tried to 

make a turn to the right, and struck him. 

Q. Did you say anything to the captain? A. No. 

Q. What was the captain doing? A. He was sitting 
there flying. 

Q. Sitting there flying? A. Yes. 

Q. Now, you looked out the right window, and then you 
turned around and looked out the left. What were you 
looking for? A. I wasn’t looking for anything particularly. 

Q. When did you anticipate you were going to overtake 
this DC-3? A. Somewhere in that vicinity. 

Q. Somewhere in that vicinity. Now, had you discussed 
with the captain as to where you thought you might over¬ 
take it? A. No. 

Q. You had not discussed that prior to arriving at Bain- 
bridge? A. No, sir. 

Q. But you were on the lookout for anything ahead 
of you? A. That is right. 

Q. That is normal? A. Yes. 

148 Q. You would be doing that anyhow? A. That is 
right. 

Q. And you were under CFR conditions, and you could 
expect aircraft at that altitude at any time, couldn’t you? 
A. That is right. 

Q. How was the visibility? A. The visibility was very 
good. 

Q. You didn’t have any difficulty seeing out the cockpit, 
did you? A. No, sir. 

Q. Did you have anything to eat after leaving Newark? 
A. No, sir. 

Q. Did you have anything to drink, like coffee, or cocoa? 
A. No, sir. 

Q. Did Captain Kuhn leave the cockpit at any time that 
you know of? A. No, sir. 

Q. Who was making the recordings in the flight log as 
you passed over your check points? A. I was. 


Q. When did you make the last one? A. At Philadel¬ 
phia. 

Q. How did you make it ? Did you turn up the lights in 
the cockpit? A. I turned on the side light on my side. 

Q. The side light on your side? A. Yes. 

149 Q. How long did it take you to make that? A. 
Oh, maybe 30 seconds. 

Q. Did you turn the lights on in the cockpit at any tiine 
after that? A. Not that I remember. 

Q. Were you injured as a result of the accident? A. 
No, sir. 

Q. What did the captain say to you after you grabbed 
hold of the controls and pulled the aircraft up? Would you 
care to state for the record, or off the record? A. I don’t 
remember. 

Q. Did you leave the cockpit after the accident occurred? 
A. No, sir. 

Q. After the collision occurred? A. No, sir. 

Q. You didn’t go back and make any inspection in the 
galley, or back in the cabin, to see what damage, if any, 
was done? A. No. 

Q. You still made all the radio contacts after the colli¬ 
sion? A. No. The captain made them, afterwards. My 
transmitter wouldn’t work. 

Q. Your transmitter wouldn’t work? A. No. 

Q. I believe that you made a statement to Mr. Myers, of 
the Safety Bureau, at Washington, after you arrived there? 
A. That is right. 

150 Q. Did you make the statement that you thoug|ht 
the aircraft that you had collided with was a 

Widgeon, or that you thought it was a Widgeon? A. I 
didn’t know what it was. 

Q. You didn’t know what it was? A. No. 

Q. But you saw the lights plainly on the other aircraft? 
A. Yes, I saw the lights. 

Q. I believe you stated that it appeared to be banking 
to the right, and could you estimate at what angle you wete 
converging on it? A. I estimated it was banking to the le£t. 
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Q. You thought it was hanking to the left? A. That is 
right. 

Q. Oh, I see. 

By Mr. Gay : 

Q. You thought it was coming towards you? A. That is 
right. 

By Mr. Dawson: 

Q. Mr. Brown, at what attitude would you estimate the 
DC-4 was in at the time of impact? Do you want to take 
one of those toy airplanes and play with it? A. I could only 
guess. About like this (indicating). Just about 20 de¬ 
grees, maybe, with the nose slightly raised. 

Q. In other words, although you had pulled back on it 

very strenuously, and back to the right, you only had 
151 time to get in that attitude before you hit? A. That 

is right. 

By Presiding Officer Chrisp: 

Q. Now, could you tell us as well as you can, what atti¬ 
tude the other aircraft appeared to be in at the time that 
you saw the lights? A. It appeared to be about like that 
(indicating). 

Q. About 45 or 50 degrees from the side? A. That is 
right. 

By Mr. Dawson: 

Q. Did the captain have time to say anything to you after 
you grabbed the wheel and before the impact? A. No, sir. 

By Presiding Officer Chrisp: 

Q. Is there any further statement you would like to make 
that we haven’t covered here? A. No. 

• •••*••••• 

George F. Merle was called as a witness by the Civil 
Aeronautics Administration, and having been first duly 
sworn, was examined, and testified as follows: 
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By Presiding Officer Chrisp: 

Q. State your name, please, sir. A. George F. Merl^. 

Q. Mr. Merle, these gentlement in this room here are yery 
much interested in your testimony, and I just vrant 

152 you to relax and speak out loud so that they can hear 
you. A. All right. 

Q. Where do you live? A. Brooklyn, New York. 

Q. By whom are you employed? A. Eastern Air Lines. 
Q. In what capacity? A. Flight Purser. 

Q. How long have you been a Flight Purser? A. I started 
work for Eastern Air Lines November 13, 1946. 

Q. November 13th? A. That is right. 

Q. And you had been with them a little over a month 
when this accident occurred? A. That is right. 

Q. Now, I believe that you were flight steward on board 
NC88813 which was involved in the collision accident on 
December 19th over Aberdeen. A. That is right. 

Q. You were with Captain Kuhn? A. That is correct. 
Q. After the flight departed from Newark, can you tell 
us briefly just what you did, your responsibilities, an<} so 
forth? A. Well, after we were in the air—or do you vtent 
to start from the ground? 

153 Q. Yes. A. Well, the passengers were straplped 
in, and I had given the pilot his weight and balance 

form, and started to pick up the tickets in the rear of I the 
ship, after I had seated the passengers, and the seat belt 
sign was out. We were picking up the tickets and had com¬ 
pleted that just about the time of the accident. That is 
about all. 

Q. You had completed picking up the tickets at about the 
time the accident occurred? A. Yes, we had, in the l^ack 
of the ship. 

Q. Had you taken on food at Newark? A. That is rfeht. 
Q. Had you served food prior to the accident? A. Nc^. 

Q. You hadn’t served the crew sandwiches or coffe^, or 
anything like that? A. No, sir. 
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Q. How many times did yon go up forward after yon 
went up and gave the captain the weight and balance mani¬ 
fest! A. That was the last time. 

Q. You were not called up there at any time after that! 
A. Not that I remember, sir, no. 

Q. Now, where were you at the time the accident oc¬ 
curred! A. By the desk in the rear of the ship. 

154 Q. By the desk! A. That is right, sir. 

Q. Were you conversing with anybody, or were you 
looking out, or what! A. Well, I had had some tickets in 
my hand—I don’t exactly recall what I was doing. The 
stewardess was close by, in about the same position that I 
was. 

Q. What did you do after the accident occurred! A. We 
fastened the passengers in their seats, and checked for no 
smoking, and I reported to the captain. 

Q. What did the captain tell you to do! A. He told us 
we were making for Washington and might have to get out 
of the ship in a hurry. So I went back into the cabin. 

Q. Did you advise the passengers of this! A. No, sir, 
we didn’t mention it to the passengers. They more or less 
had their own idea after the accident of what the bump was, 
and I got the emergency ladder out, put that in place, 
checked the emergency exit. That is about all. 

Q. Did any of the passengers indicate to you that they 
saw the other aircraft! A. No, sir, they did not. 

Q. Did you see the other aircraft! A. No, sir. 

Q. Were you in a position to state what the attitude of 
the airplane, your airplane, what attitude it assumed after 
the collision occurred, or immediately prior to the 

155 collision! A. No, sir. The noise and the impact— 
and I went off my feet for a few minutes—it was all 

simultaneous, and I couldn’t say definitely what happened. 

Q. You didn’t notice any change of attitude of the air¬ 
craft immediately prior to the accident! A. No, sir, I 
couldn’t 
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Q. You were back in the back end? A. That is rightj sir. 

Q. That is where the damage was done ? A. That is cor¬ 
rect, sir. 

By Mr. Bakke: 

Q. "When did you first learn that the collision hac( oc¬ 
curred? A. Well, I surmised it there when I felt the! im- 
pact. I imagined it was something—I didn’t know exactly 
what it was, but I know we were running too smoothj for 
it to be weather. 

Q. Did you have any indication of where the imoact 
might have been made? A. No, sir. 

Q. You made no attempt to go aft of the cabin to judge 
possible damage to the structure? A. I didn’t see any in 
the cabin itself, and I went into the lavatory and didn’t] see 
anything there, either. 

Q. And you were not instructed by Captain Kuhn to nkake 
any search of the aircraft for possible damage? A. "V^ell, 
I don’t exactly recall now. I remember his saying, 
156 “Could we see anything in the back,” but td be 
truthful, I wouldn’t state whether he told me to 
check that or not. 

By Presiding Officer Chrisp: 

Q. Are there any further comments or statements jyou 
would like to make that we haven’t covered? A. No, siy 

*•••#••*•# 

Mary Wilson was called as a witness by the Civil Aero¬ 
nautics Administration, and having been first duly swbrn, 
was examined and testified as follows: 

By Presiding Officer Chrisp: 

Q. State your name, please. A. Mary Wilson. 

Q. Miss Wilson, I want you just to relax and speak loud 
enough so that the ladies and gentlemen in the room [will 
be able to hear what you have to say. 

Where do you live? A. Plainfield, New Jersey. 
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Q. What is your occupation? A. Flight Stewardess for 
Eastern Air Lines. 

Q. How long have you been a Flight Stewardess for 
Eastern Air Lines ? A. About two years. 

Q. How long have you been operating over the route from 
Newark to Washington and Miami? A. Well, to Miami, 
about the past four months, but before that to At- 

157 lanta. I have always gone South. 

Q. 1 believe that you were the Flight Stewardess 
on board Eastern Air Lines DC-4 that departed from New¬ 
ark on the evening of December 19, 1946. A. That is cor¬ 
rect. 

Q. And you were working with Mr. Merle who was the 
Steward on board? A. That is right. 

Q. Now, would you describe for us just what the duties 
were that you performed, w^e will say, after you took off 
from Newark? A. Well, we checked the coats, and then we 
picked up tickets, and I believe that was almost a half- 
hour. I think we had just finished counting our tickets 
when the accident took place. 

Q. Where were you when the collision occurred? A. I, 
was in the rear of the ship. 

Q. Were you talking with Mr. Merle? A. Yes. 

Q. Were you sitting down or standing up? A. I was 
standing up. 

Q. Was the impact of such force that it threw you down 
on the floor, or threw you off your feet? A. Well, I grabbed 
the rail that was in back of me. It didn’t throw me over, 
but I think if I hadn’t been holding on, it would have. 

Q. Was there any indication that a collision was going 
to occur by the attitude of the airplane before the 

158 impact? A. Well, we were going along apparently 
very smoothly, and suddenly I thought we dived, hut 

I understand that being in the back of the ship we would 
have the sensation of doing down, and I thought that was 
strange, because it was such a sudden bank, and the acci¬ 
dent happened. 
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Q. Which direct do you recall that the bank was inade 
in? I don’t remember. All I can remember is, I wasj very 
surprised. 

Q. Do you recall what direction you were thrown jin, if 

you remember that? Was it toward the front of the fc>lane 

or to the rear, or to the right or left? A. I am soifry, I 
7 m 

don’t remember that either. 

Q. What did you do after the collision occurred f A. 
Let’s see. I had been in the wash room, and there ^as a 
little girl and mother in there, and I went in to see ifj they 
were all right, for everyone else was in the seats. A n cl I 
asked them to be seated. And immediately afterwaijd the 
seat belt sign went on, so I thought we were going Jdown 
immediately, and we had every one strapped in. 

Q. You had everyone strapped in. Did any of the pas¬ 
sengers indicate to you that the collision had been occurred 
by two aircrafts coming together? I mean, did they jmake 
any statement that they saw another airplane? A. Not at 
that time, no. 

Q. Was there any other time that they mad^ that 
159 statement? A. Well, one woman asked me—it was 
on the other portion of the flight from Washington 
to Miami—she said she had seen a plane, and she had seen 
it at the time she felt the bump, and she said to heif hus¬ 
band, “I think we hit a plane,” and her husband j said, 
“We couldn’t have hit one or we wouldn’t be here.” And 
she said, “I am sure we did.” Her husband said, “Ijthink 
you imagined it.” She said, “Maybe I have.” 

But that happened afterward. I didn’t know abou; that 
at the time. 

Q. Do you remember what their names were? Would 
you be able to identify them by the passenger list? A. I 
don’t believe I would. I remember where they were setting, 
but I don’t remember their names. 

Q. Where were they seated, on the right or the l^ft of 
the aircraft, looking forward? A. I believe they wejre on 
the lefthand side. 
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Q. On the lefthand side when you were standing in the 
rear of the plane looking forward? A. Yes. 

Q. They would he on the lefthand side. Do you recall 
about how far forward they were? A. I would say they 
were in the front half of the airplane. 

Q. I believe that you took food on board at Newark, is 
that right? A. That is right. 

Q. Had you served any food yet? A. No, we hadn’t. 

Q. Had you served anything to the crew? A. No. 

160 Q. How many times had you been up forward after 
you took off? A. I hadn’t been up at all. No, I 

hadn’t been up at all. 

Q. Is there any further statement you would like to make 
now that we haven’t covered? A. No. 

(Witness excused) 

• ••***#**• 

161 Joan Cotton was called as a witness by the Civil 
Aeronautics Administration, and having been first 

duly sworn, was examined, and testified as follows : 

By Presiding Officer Chrisp: 

Q. State your name, please. A. Joan Cotton. 

Q. Where do you live? A. My home address? 

Q. Yes. A. Orange, New Jersey. 

Q. And I believe you are employed by Universal Air 
Line? A. That is right. 

Q. In what capacity? A. Stewardess. 

Q. How long have you been a Stewardess for Universal? 
A. That was only my second flight. 

Q. Now, where did you board the airplane, at Newark? 
A. That is right. 

162 Q. Is that where your flight started from? A. 
That is right. 

Q. And you were part of the crew of Captain Norris and 
Captain Harvey? A. That is right. 

Q. And the aircraft was a DC-3? A. That is right. 
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Q. I would like for you to state in your own words jjust 
what duties you performed from the time the aircraft de¬ 
parted from Newark up until the time that the collision 
occurred and you landed at Phillips Field. A. My duties 
were as follows: 

As soon as the passengers boarded the airplane I feaw 
that their seat belts were fastened, checked the back dj>or, 
checked the head door, and checked the actual vision of the 
airplane from the back end, went up and told the Capiain 
that everything was all clear. And as soon as we reached 
flight altitude—well, before that, sir, I passed out blankets 
and pillows to every one, and as soon as we reached flight 
altitude, I checked the weather that everything was gening 
to be okay, the lights went off—you know, the no smoking 
lights, and so forth, unfastened the safety belts, saw fhat 
every one was comfortable, and that is about all. 

Q. Now, how many times did you go up forward fijom 
the time that you left Newark up until the time that the 
collision occurred ? A. To my knowledge, twice. 

Q. Twice? A. Yes. 

163 Q. And what was the occasion of your going up 
forward? A. Well, usually I ask the captain and co¬ 
pilot if they want any coffee, and I give them coffee. 

Q. You give them coffee? A. Yes. 

Q. Did you give them any coffee on this flight? A. "Yes, 
I did. 

Q. I believe we have your statement here in that regajrd. 
I believe that during the investigation of this accident you 
gave a statement to one of our investigators. A. No, sif. 

Q. Oh, you sent it in? A. I sent a statement in. 

Q. I see. This is your signature? A. Yes, sir, it is. 

Q. I believe you stated: 

“From the time the flight left the Newark Airport, every¬ 
thing was normal. Before taking off, every passenger [re¬ 
ceived blankets and pillows. Safety belts were fastened (be¬ 
fore takeoff until aircraft reached flight altitude, wl^en 
safety belts were unfastened. Weather was clear and jly- 
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ing was smooth. About 605 I served coffee to the pilots, 
and was on my way to the rear end of the passenger cabin 
when the blow occurred. I did not see anything, but felt 
a terrific bump, which seemed to throw the back end of the 
aircraft to the left.” 

164 How did you arrive at that time? A. Pardon me? 
Q. How did you arrive at that time ? A. Oh, 605. 

Well, sir, that I wrote, if you will notice the date, three or 
four days after the accident. Everything was mighty vague 
at that time, and I was very nervous and upset. I believe, 
sir, I could be wrong on that exact time, because I know it 
was between Philadelphia and the time of the collision. 

Q. Now let me ask you this question: 

You got the coffee and you took the coffee up forward? 
A. Yes. 

Q. Did the crew ask for it, or did you do it of your own 
volition? A. The crew asked for it. 

Q. You took the coffee up forward, and then what did you 
do? A. I came back. 

Q. Right away? A. No, sir. I waited until they had 
finished the coffee and took away the cups. I can’t stand a 
dirty airplane. 

Q. I think that is very nice. You waited until the coffee 
was consumed? A. Yes, sir. 

Q. By the two members of the crew? A. Yes, sir. 

Q. And then you started back? A. Yes, sir. 

165 Q. And did you hesitate on the way? A. No, sir. 
Q. You went right straight back? A. Yes, sir. 

Q. And while you were going back is when the bump oc¬ 
curred? A. No, sir. 

Q. When did it occur? A. It occurred when I got in the 
back end of the airplane. 

Q. Now, you said it was on your way back to the rear 
end of the passenger cabin when the blow occurred. A. 
That is the way it seemed after the collision. 

Q. What did you do with the cups? Did you have the 
cups in your hand? A. No, sir, not at the time of the colli- 
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sion. Well, when the collision occurred, everything was^I 
had some things on top of the stewardess ’ table back th^re, 
and everything fell off on the floor. 

Q. What happened to you ? A. I was thrown to the rigjht. 
Q. Were you standing up or sitting down? A. Stahd- 
ing up. 

Q. And you were in the back end of the airplane? A. 
Yes. 

Q. And you are positive you waited up there until the 
crew had their coffee? A. Very positive. 

Q. But you can’t recollect very well just when jhe 

166 hump occurred? A. No, sir. I have been so up^et 
since this thing I didn’t expect to be here today. I 

didn’t expect to be here today. I was in Chicago, and I ^ot 
so nervous, and I wanted to see how everything turned <^ut, 
that I thought I would come. 

Q. Did you serve any food to the crew? A. Nothing Ex¬ 
cept those very famous cookies I had on board that w^re 
mentioned in the paper. That is the only thing I served 
them. 

Q. When you go up forward to the cockpit, do you ti|rn 
on any lights or does the crew turn on any lights wljen 
you go through the door to the cockpit? A. No, sir. 

Q. Do you leave the door open to the cabin? A. No, ^ir. 
Q. How do you make your way up there? It is pretty 
dark at night, isn’t it? A. Sir, I know the cockpit of a D(t-3 
like the palm of my hand. 

Q. Well, you got up there without any lights, is tiat 
correct? A. Yes, sir. 

Q. And you had the coffee? A. Yes, sir. 

Q. And you waited there and then came back? A. Y^s, 
sir. 

Q. During that period of time, were any lights 

167 turned on in the cockpit? A. No, sir. 

Q. It was still dark? A. Yes, sir. 

Q. And after the aircraft got on the ground, you assisted 
the passengers to deplane and got them on their way? jA. 
Yes, sir. 

7 i 
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Q. Other than receiving a shock, were you injured as a 
result of the accident? A. Yes, sir. I didn’t know it until 
three or four days after the accident. I hit my head. 

Q. You hit your head? A. Yes, sir, in the back. 

Q. How are you feeling now? A. Terrible. 

Q. Is there anything else that you could tell us that we 
haven’t covered ? A. I just want to make certain, sir, that 
the lights were out, because I know that, because in a DC-3, 
when you are walking up from the cabin door to the cock¬ 
pit, you can usually outline the instruments from the instru¬ 
ment lights, and you can always see the pilots that way. 
There is no reason why you can’t find them in the dark. 

By Mr. Dawson: 

Q. Miss Cotton, you say that you can’t stand a dirty air¬ 
plane. Would you imply by that that the pilots are not 
very neat? A. Yes, sir, I would. 

168 Q. WTien you went up to take the coffee, can you 
give us an idea of how long you were up there? A. 
No, sir. 

Q. After you started back through the cabin, how long 
was it before you felt the impact? A. Sir, to my knowledge 
right now, I couldn’t tell you any exact time. 

Q. Was it time enough to put the empty coffee cups 
away? A. Yes, sir, there was plenty of time there. In fact, 
I remember cleaning up the back end there for a while. 

Q. How much flying time do you have? A. I don’t have 
logged the exact time. 

Q. At a guess ? Let me put it another way: 

Did you have previous experience before coming with 
Universal? A. Yes, sir. 

Q. About how long? A. Oh, from April to November. 

By Presiding Officer Chrisp: 

Q. 1946? A. 1946. 

By Mr. Dawson: 

Q. Then you are thoroughly accustomed to flying? A. 
Yes, sir. 
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Q. Do you remember before the impact any feeling of 
the aircraft assuming a different attitude? A. No, 

169 sir. If I had noticed any turning of the aircraft at 
all, I would have questioned it—I mean, any bankihg, 

or anything like I read in the paper—somebody said >ve 
were banking for a landing. We weren’t, as far as I im 
concerned. We weren’t banking for any landing, or! I 
would have been notified as far as the passengers are con¬ 
cerned, the safety belts, and so forth. 

Q. If the bank was good, you wouldn’t have noticed it? 
A. Pardon me? 

Q. If the bank was a good bank, you wouldn’t hajve 
noticed it because the centrifugal force would have kept 
things in regular position. Did you notice the airplane 
going up or down? A. No, sir. It was a very smooth trip. 

By Mr. Gay: | 

Q. When you said you were thrown to the right aftir 
the bump occurred, were you facing forward or facing aft 
at that time? Were you facing forward? A. No, sir. I 
was facing to the left. I was facing the stewardess’ table 
there. 

Q. Facing to the left? A. Yes. 

Q. And you were thrown to the right? A. Thrown to tl^e 
right. J 

i 

By Presiding Officer Chrisp: 

Q. Are there any other statements you would like tjo 
make ? A. I think not. 

i 

170 David A. Bramble was called as a witness by thle 
Civil Aeronautics Administration, and having beejn 

first duly sworn, was examined, and testified as follows: j 

i 

By Presiding Officer Chrisp : 

173 Q. I believe you stated you saw blinking lights op 
this craft. A. That is right. 
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Q. Was that the running lights, or the landing lights? A. 
It was the landing lights. That is what made me guess it 
was a civilian airplane rather than one of our own planes, 
for we have only one plane with blinking lights, and that 
was on the ground, and it is a restricted area just south of 
the field. I just guessed it was a DC-3. 

By Mr. Fluet: 

Q. In the conversation with the crew, did they give you 
any idea as to their knowledge of what they had collided 
with, or anything? Did you have anything on that? A. 
Well, Captain Harvey said he thought at first they had hit 
a big bird. They didn’t see anything, and all they heard 
was this crash when the plane actually struck them. And 
he said at first he thought it was a big bird, and it was a 
few seconds later before he realized another plane had hit 
them. 

I don’t think they realized how much damage 

174 was done to them until they landed and had an op¬ 
portunity to look it over. 

• #*•••••** 

Clarence J. Stock was called as a witness by the Civil 
Aeronautics Administration, and having been first duly 
sworn, was examined, and testified as follows: 

By Presiding Officer Chrisp: 

Q. State your name, please, sir. A. Clarence J. Stock. 
Q. Where do you live? A. Bayside, Long Island, New 
York. 

Q. I believe you are connected with the Civil Aeronau¬ 
tics Administration. A. Yes, sir. 

Q. In what capacity? A. Chief of the Air Traffic Control 
Division of the First Region, Civil Aeronautics Admin¬ 
istration. 

175 Q. Mr. Stock, in connection with the investigation 
of this collision accident, I believe that the Civil 

Aeronautics Administration has supplied the Safety 
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Bureau with various reports and documents pertaining to 
the accident. A. That is correct. 

Q. I will ask you if you will identify these documents 
here, please, sir. A. The first is a transcript of the racjio 
transmissions from the Newark Airport Traffic 
Tower to NC 54374 and to Eastern Air Lines Trip 
December 19, 1946. 

Presiding Officer Chrisp: This document will be received 
in evidence as Exhibit 6-A. 

(The above document was marked Exhibit 6-A and Re¬ 
ceived in evidence.) 

The Witness: The next is a transcript of the recorded 
interphone conversation between the New York Airway 
Traffic Control Center and the Newark Airport Trafjfic 
Control Tower which conveys the clearances issued by the 
New York Center to the Newark Tower for delivery fo 
the respective aircraft by radio. 

Presiding Officer Chrisp: This will be received in evi¬ 
dence as Exhibit No. 6-B. 

(The above document was marked Exhibit 6-B and Re¬ 
ceived in evidence.) 

The Witness: I might add that also includes a 
176 summary of the weather reports. 

Presiding Officer Chrisp: That is right. 

The Witness: The next is a resume of communication 
contacts made by the Philadelphia Airways Communica¬ 
tions Station during the period 1657 to 1830 on December 
19th. It indicates the frequency on which the contact was 
made, and the text of the communication with the aircraft. 

Presiding Officer Chrisp: That will be received in evi¬ 
dence as Exhibit No. 6-C. 

(The above document was marked Exhibit 6-C ai|d 
received in evidence.) 

The Witness: The next is a transcript of the interphone 
recordings taken from recorders of the Washington Aijr- 


Contij-ol 
605, on 
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way Traffic Control Center, and covers communications by 
interphone between the New York Airway Traffic Control 
Center to the Washington Air Traffic Control Center, and 
in one case, between the Washington Control Center and 
Eastern Air Lines Station at Washington. 

Presiding Officer Chrisp: That will be received in evi¬ 
dence as Exhibit 6-D. 

(The above document was marked Exhibit 6-D and re¬ 
ceived in evidence.) 

By Presiding Officer Chrisp: 

Q. Mr. Stock, will you take Exhibit No. 6-A and read the 
Tower conversations with the aircraft? Wait just 
177 a minute. I believe that the gist of everything that 
is in these exhibits is contained in a statement here, 
which I will ask you to read, which was signed by Mr. 
Conrad, that is, the Newark Airport Control. A. State¬ 
ment issued by Mr. William J. Conrad, the Airport Traffic 
Controller, who was on duty in the Newark Tower at the 
time of the departure of both aircraft involved. I will 
read the statement: 

“The undersigned was on duty between the hours of 
sixteen hundred (1600E) and midnight (0000E) on Decem¬ 
ber 19, 1946, and cleared both aircraft involved in the mid¬ 
air collision in the vicinity of Aberdeen, Maryland. 

“NC 54374 a Universal Airlines DC-3 was cleared for 
takeoff at seventeen zero eight (1708E) from Newark to 
cruise and maintain two thousand (2,000 ft.) Pilot of air¬ 
craft acknowledged for above clearance and departed. At 
seventeen twenty two (1722E) Eastern Airline trip 605, 
a DC-4, departed Newark for Miami, on a clearance to 
cruise and maintain two thousand (2,000 ft.) Contact 
Flight Rules, and was given traffic as Universal Airline 
NC 54374 off Newark at seventeen zero eight (1708E) 
cruising two thousand (2,000 ft.). The pilot of Eastern 
605 read his clearance back verbatim including the traffic, 
which is unusual as crew members have a habit of reading 


clearances back verbatim stating ‘ traffic received’ but 
seldom repeating back the actual traffic. 

“In controlling air traffic I have made it a practice 
during the hours of darkness to check aircraft <Je- 

178 parting for their running lights. Both aircraft made 
normal takeoffs to the Southwest and both aircraft 

had their running lights on at time of takeoff. 

(signed) “W. J. Conrad.” 

I might add that the second sentence of the second par¬ 
agraph, which contains the comment with respect to Re¬ 
peating back the clearance verbatim, including the traffic, 
and which goes on to say, “which is unusual as crew mem¬ 
bers have a habit of repeating clearances back verbatim 
stating ‘traffic received’ but seldom repeating back the 
actual traffic,” is not intended as a reflection on the praic- 
tices followed by pilots, because in many cases the traffic 
is of such volume that it would be impractical, it would in¬ 
terfere with the cockpit duties of the crew members jto 
attempt to repeat it all back. 

Q. Surely. Now, will you read the statement of ]V^r. 
Ermes, Airway Traffic Controller of the New York Centelr, 
please? A. His statement is as follows: 

“I was on duty from 1600E to 2400E on December 19, 

_ ___ i * 

1946. It was during this period that Eastern Airlines 
Flight 605 collided with NC-54374. Following are the facjts 
concerning both flights. 

“NC-54374, C-47 (DC-3), Pilot Norris, Universal Air¬ 
lines, filed an instrument type flight plan with Newark Air¬ 
ways Communication Station to depart Newark Municipal 
Airport, Newark, N. J. for Raleigh-Durham Airport, 
Raleigh, North Carolina. Altitude two thousand 

179 feet, airspeed 160 miles per hour. 

“NC-54374 was cleared to the Raleigh-Durhatn 
Airport, to cruise and maintain two thousand feet until 
further advised. The aircraft departed Newark at 1708^3. 
“Eastern Airlines, Flight 605, DC-4, Pilot J. Kuhn, fil^d 
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an instrument type flight plan to depart Newark Municipal 
Airport, Newark, N. J., for Miami Airport, Miami, Florida. 
Altitude two thousand feet. Airspeed 210 miles per hour. 

“Eastern Airlines Flight 605 was cleared to the Miami 
Airport to cruise and maintain two thousand contact flight 
rules and was given traffic NC 54374, departed Newark 
1708E. Eastern Airlines Flight 605 departed Newark 
1722E and subsequently reported over Philadelphia, Pa. 
at 1748E. 

“Eastern Airlines Flight 605 was cleared to cruise two 
thousand contact flight rules because he was expected to 
overtake the DC-3 (NC-54374) who departed fourteen 
minutes ahead of him. 

“The -weather between Newark, N. J. and Washington, 
D. C., during and after the incident, was unlimited ceilings 
and visibility never went below four miles and that was at 
Philadelphia, on account of smoke. 

(signed) “William R. Ermes.” 

• **•##***• 


181 Q. Now, I believe the last letter I will ask you to 
read is the report from Ora W. Young, Regional 
Administrator for the First Region, is that correct? A. 
That is correct. 

It is as follows: 

“To Whom It May Concern: 


“All C. A. A. Airway Communication Station facilities 
at Newark, N. J., Philadelphia, Pa., Baltimore, Md. and 
Washington, D. C. were operating normally on December 
19, 1946, between 1600 (4:00 p.m.) and 2400 (12:00 mid¬ 
night) Eastern Standard Time. 

“All C. A. A.-operated airway lighting aids were also 
operating normally during the night of December 19-20, 
1946. 


(Signed) “Ora W. Young 

Regional Administrator.” 
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183 Q. Mr. Stock, I wonder if you would describe 
briefly for the record just what the intention of jj^ir- 

way Traffic Control was as far as the clearance issued to 
Eastern Flight 605? A. In this case wherein two aircraft 
had filed instrument flight plans, both specifying 2,000 
feet, on relatively long-haul flights—I might say first tfhat 
when a pilot selects an altitude, it is understood thatf he 
has checked his weather and winds, and is picking jhat 
altitude advisedly, and particularly, I think, is that empha¬ 
sized when a lower altitude, a relatively lower altitude is 
selected for a long-haul flight. It suggests immediafely 
that winds are a considerable factor. 

184 The first aircraft in this case was properly g^ven 
the instrument clearance at 2,000 feet. The second 

aircraft, since the Controller anticipated the second Air¬ 
craft would overtake the first aircraft, received the contact 
flight rule clearance at 2,000 feet, that meaning that if 
instrument flight rule weather conditions were encountered, 
or any condition which would be less than contact flight 
rule weather minimums, it would be the responsibility of 
the succeeding or the overtaking pilot to avoid flighp in 
such conditions at the 2,000 foot level, calling in for plti- 
tude change and clearance, or remaining in the CFR Con¬ 
dition by increasing or decreasing altitude. 

Q. Since you state “either or” may we assume that Flight 
605 was at liberty to maintain his altitude if he maintained 
CFR in doing so? A. Yes. At any time a pilot, even though 
he may have filed an instrument flight plan, and hajing 
been cleared in accordance with that plan, if he is Aping 
CFR he may change altitude at any time. 

Q. In what respect was Flight 605 clearance an instru¬ 
ment clearance? A. His clearance was not an instrument 
clearance. 

Q. It was in no respect an instrument clearance? A. No. 
It is a controlled CFR operation. 

Q. However, you did handle it on the boards in the sjame 
manner as you would an IFR? A. That is correct, because 
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the desire for an instrument clearance has been 
185 indicated, and the pilot may encounter instrument 
conditions which would necessitate his being trans¬ 
posed to an IFR operation. 

190 Sydney D. Berman was called as a witness by the 
Civil Aeronautics Administration, and having 

been first duly sworn, was examined and testified as 
follows: 

191 By Presiding Officer Chrisp: 

Q. Will you state your name, please, sir? A. Sydney D. 
Berman. 

Q. Where do you live? A. Alexandria, Virginia. 

Q. Mr. Berman, I believe you are connected with the 
Civil Aeronautics Board. A. That is right. 

Q. As an Aircraft Structure Specialist? A. That is right. 
Q. Mr. Berman, I believe that you participated in the 
investigation of the collision accident involving NC 88813 
and NC 54374. A. That is right. 

Q. In connection with that investigation and examination 
of the aircraft, you prepared a written report, plus 
sketches and photographs that were attached to it? A. 
Yes, sir. 

Q. Is that the document there? A. Yes, sir. 

Presiding Officer Chrisp: This document will be received 
in evidence as Exhibit No. 7. 

(The document above was marked Exhibit No. 7 and 
received in evidence.) 

By Presiding Officer Chrisp: 

Q. Mr. Berman, will you please read your report 

192 which you made as a result of your investigation and 
examination of the structures? A. Report of In¬ 
spection of Mid-Air Collision of Aircrafts Eastern Airline 
DC-4 NC 88813 and Universal Airline DC-3 NC 54374 in 
the vicinity of Aberdeen, Maryland, on December 19,1946. 

I. Description of Damage: 
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(a) DC-4. 

The damage due to the collision was centered in tjhe 
bottom part of the rear of the fuselage. The impact wjas 
on the left side of the fuselage where it indented the frarpes 
and skin cover and traveled rearward and to the right. T^te 
skin, stringers and frames were ruptured and broken 
rendering a complete opening in the bottom from approxi¬ 
mately 9 inches to the left of the longitudinal centerline 
clear through to the right hand side from frame 928 to 
1014. The skin was completely torn, however, clear acrqss 
the bottom side of the fuselage at frame 953. The entire 
tail skid and assembly was missing and the supporting 
structure for this installation was demolished. The ele¬ 
vator gust lock and fletnor cables were severed while tjhe 
elevator cables did not indicate any damage although the 
structure above these elevator cables was demolished |to 
a depth of approximately 17 inches above the original skjn 
fairing line. There is a vertical mark and indentja- 
193 tion on the rubber deicer boot on the leading edge of 
the left stabilizer of 2 inches in width at a distance 
approximately 10 feet 3 inches from the airplane center- 
line. 33 inches inboard from this mark, there was a te^r 
in the deicer boot and a rupture of the aluminum allcj>y 
leading edge. On the under side of the stabilizer running 
diagonally away from this tear rearward and toward the 
airplane center line were several bright marks on tlpe 
aluminum alloy skin as if a sharp, a hard object whs 
rubbed over the surface of the skin. Between the vertical 
two inch mark and the tear on the deicer boot was an 
imprint similar to that which would be left by a smajll 
cable. Upon closer examination definite imprint of tlje 
individual strands of the cable wire was discernible. There 
was a tear in the fabric on the under side of the right ele¬ 
vator at a distance 5 feet, 8 inches from the airplane 
centerline. Also, the rib was bent at this tear. 

(b) DC-3. 

The damage due to the collision was centered in the top 
portion of the forward part of the fuselage. The impact 
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was on the right side of the fuselage and the lines of con¬ 
tact -were across the fuselage but forward by approxi¬ 
mately 15 degrees toward the left side. The main bulkhead 
station numbers of the forward part of the fuselage are 
40 to 86 (pilot cockpit compartment); 86 to 136^4 

194 (hydraulic and radio compartment); 13614 to 
(baggage compartment). The brunt of the collision 

centered in the hydraulic and radio compartment, and pilot 
compartment with the damage nearly uniform clear across 
the top of the fuselage. The top was smashed and the 
entire skin covering ripped off in the hydraulic and radio 
compartment and parts of the hydraulic system and radio 
were strewn over the floor. The roof of the pilot compart¬ 
ment was stove in to a depth of approximately 9 inches 
and the forward window of the co-pilot was completely 
spider-webbed but still intact. The left side of the top fuse¬ 
lage wing fillet had a gash in the aluminum alloy skin of 
approximately 12 inches long and 2 inches wide. The 
damage to the blades of the left propeller were minor and 
are as follows: 

Blade 1. (a) *4 inch diameter, half round nick in the 
leading edge, 19 inches from tip. 

(b) Smaller nick in the leading edge, 11 inches from tip. 

(c) Green paint marks across blade, both surfaces, cen¬ 
tered approximately 16 inches from tip; and red paint 
marks across blade, centered approximately 26 inches from 
tip. 

Blade 2. (a) Black rubber or hose marks on the rear, 
halfway on the blade chord to the trailing edge at approx¬ 
imately 10 inches from tip, moderately bending the rear 
edge forward *4 inch at this point. 

195 Blade 3. (a) Same type of mark and deformation 
as blade 2, but at 16 inches from tip. 

The damage to the blades of the right propeller was as 
follows: 

Blade 1. (a) Entire tip of propeller gone approximately 
y 2 inch deep and over a 3 inch chord length. 
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(b) Tip end bent moderately forward approximately 4 
inches at tip beginning at about 10 inches from the tip. 

Blade 2. (a) Material of surface near tip approximately 
2 1 /2 inches wide gouged out. 

Blade 3. (a) No damage. 

II. Study and Findings. 

1. By dropping plumb bobs along the centerline of ^he 
bottom of the fuselage of the DC-4 onto the floor of the 
hangar, the fuselage longitudinal axis was established. Allso 
plumb bobs were dropped along the bright mark on the jun- 
der side of the left stabilizer and along one of the deep 
grooves in the left side of the fuselage forward of frajme 
928. Lines were drawn on the floor from these marks ujitil 
they intersected the line for the longitudinal fuselage a^is. 
Each of these lines established the interaction contact of 
the DC-3 and the DC-4 as 43 degrees to the longitudinal ^xis 
of the DC-4. 

2. The pilots of the DC-4 and the DC-3 have stated tjhat 

their true speeds were approximately 205 MPH dnd 
196 MPH respectively. By analysis of the resolutionj of 
the force vectors of the above speeds and the inter¬ 
action line of 43 degrees, it appears that the contact of the 
two airplanes was made with their relative longitudinal 
axis approximately 74 degrees as indicated in Figure 1.1 

3. A verification of the above stated position for the 1|wo 
planes is the matching of parts of the DC-3 with indeiita- 
tions and damage to the DC-4. It has been noted under it|em 
la, that there is a 2 inch vertical mark and indentation on 
the leading edge of the left DC-4 stabilizer that is 10 feet 
3 inches from the longitudinal axis. The wooden radio hn- 
tenna mast of the DC-3 measures two inches across fche 
broadside axis which fits nicely into this indentation, ^he 
tear in the rubber boot and the rupture in the leading edge 
of the DC-4 is 33 inches inboard from the antenna ifiast 
mark. This agrees very well with the distance on the Dp-3 
from the radio mast forward to the porcelain wire lea^lin 
which is approximately 32 inches apart in a forward diifec- 
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tion which indicates that the DC-3 must have been approxi¬ 
mately at right angles to the DC-4 flight path. By scraping 
parts of the indentation markings on the underside of the 
left stabilizer of the DC-4, bits of porcelain were obtained 
which was imbedded in the aluminum alloy. Finally, the 
distance from the antenna mast of the DC-3 to the wind¬ 
shield is 10 feet 3 inches which is the distance on the 

197 DC-4 from the mast indentation on the leading ed?e 
of the stabilizer to the DC-4 longitudinal centerline 

axis which received the damage. 

III. Conclusion . 

It is my belief that at the moment of contact between the 
DC-4 and the DC-3, that the DC-3 was at an angle to the 
flight path of the DC-4 of approximately 74 degrees. The 
actual contact was on the top surface 6f the forward part of 
the DC-3 fuselage from right to left, and on the bottom rear 
fuselage section of the DC-4 from left to right. The ap¬ 
proximate positions of the two airplanes at the moment of 
impact is as indicated in Figure 2. It is also my belief 
that the DC-3 right engine propeller blade #1 hit the stel¬ 
lite tail skid of the DC-4 and caused the ripping and tear¬ 
ing in the bottom of the DC-4 fuselage at the point of the 
tail skid installation. It is also surmised that the marks 
on the DC-3 left engine propeller blades were caused by 
hitting falling debris. 

I have a diagram. First of all, I would like to explain that 
diagram. 

Q. All right. A. (The witness went to the blackboard) I 
wonder if you all can see this? This is the speed vector of 
the DC-4 and the interaction line that was a bright mark 
on the under side of the left stabilizer of the DC-4. 

From that I determined 43 degrees to the longi- 

198 tudinal axis of the DC-4, and I construct a line which 
is called the interaction line 43 degrees to my special 

vector of the DC-4. 

Then with a compass and a radius equal to the speed vec¬ 
tor of the DC-3, I made contact with this line. Extending 
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those beyond this intersection gives me the flight path of 
the DC-4 in this direction of the flight path of the DiC-3— 
in this direction (indicating)—and the angle between the 
two flight paths of the two airplanes is 74 degrees. 

Now, this is nothing more or less than a vector analysis. 
We know the true speed, and the angle, and it com^s out 
74 degrees. That is just a fact, knowing the two speeds, 
and the angle. 

Now, these are scaled models (referring to models 4f air¬ 
craft)—the DC-4 and the DC-3. The scale is one inch equals 

60 inches. I drew a marker here, the bulkhead. That Vould 

| 

be for major damage. Here is a mark of the 2 inch vertical 
imprint on the left stabilizer, 2 inches inboard, wbejre we 
got the rubber boot, and this is a shining mark on the tinder 
side of the stabilizer, clear into the fuselage. This is ;a line 
that gave us the 43 degrees of longitudinal axis. 

This is the DC-3. This is also to scale. This point jis the 
wooden radio mast whose broadside was 2 inches. Tjhis is 
the porcelain radio lead that was 33 inches forward ill this 
direction (indicating). Of course, this is what received most 
of the impact—the co-pilot’s side of the windshield. 
199 Now, I would like to show you this. This is the 
DC-4 flying along, and you see those markings! lined 
up perfectly well. You see that. And a projection of the 
axes of this DC-4 and this DC-3 down to any horizontal sur¬ 
face lining up those two markings of indentation and im¬ 
pact will give us again 74 degrees. That is what the| spec- 
tro analysis showed us. 

Does anybody want to look at this? I can carry these 
around. (The witness passed the models around and stowed 
how the markings lined up). 

Now, I would like to mention one more point. 

Captain Kuhn mentioned that at approximately 45 de¬ 
grees to his left he can’t see, he is blind. There is something 
there, and that is the 6 inch vertical post holding rjp the 
windshield. And that forms a blind spot to his vis 
at 45 degrees to the left. 
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Well, I am going to take the speed vector on this airplane. 
(Illustrating on blackboard). This angle is 42 degrees ex¬ 
actly. Hence, the DC-3 flying along the path—and this is 
the speed vector of the DC-3, 152 miles an hour. The DC-4 
flying along this path, and the speed vector of that is 205 
miles an hour. The pilot of the DC-4 could not see the 
lights of the DC-3 because that 6 inch post was in the way. 
The DC-3 airplane was completely blanketed by the 6 inch 
post which is in that line of vision. And if these airplanes 
relatively were along the same flight path for a half-minute 
or so, then you notice these lines are always parallel, and 
the DC-3 always remains in that blind spot at 42 de- 
200 grees. 

So, the pilot of the DC-4 could not see that DC-3, 
although it was there. 

Are there any questions? 

Question: Could the DC-3 see the DC-4? 

The Witness: I can’t answer that right now. 

Presiding Officer Chrisp: Before we get into any discus¬ 
sion on this thing—it could probably go on for a consider¬ 
able period of time. If you have any questions to ask, gen¬ 
tlemen, just write them out and send them up. 

By Presiding Officer Chrisp: 

Q. Mr. Berman, I believe your report was based on a 
personal examination of both aircraft? A. That is right. 

Q. You inspected both aircraft before they were released 
to either of the companies? A. Oh, certainly. 

By Mr. Bakke: 

Q. Mr. Berman, assuming that the flight paths of both 
aircraft were straight a few seconds prior to the collision, 
referring to your diagram, at approximately what bearing 
from the aircraft with respect to longitudinal axis of the 
ship would the DC-4 have been from the DC-3 prior to the 
collision? A. Well, I really don’t— 

Q. Let me ask the question another way: 
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I 

i 

You stated that the DC-3 would have been approximately 
42 degrees to the left of the longitudinal axis of the D(p-4. 
Is that correct? A. You want to know this angle? 

201 Q. Yes. A. I can measure that for you. It is about 
55 degrees. 

Q. Then we can assume that in both instances, prioif to 
the collision, the other aircraft was forward of the bejam 
of each aircraft, is that correct? A. Yes. 

By Mr. Fluet: j 

Q. Mr. Berman, we understand that this is the anglej at 
moment of impact, is that correct? A. That is correct.j 
Q. Now, assuming that the DC-3 was at the heading wljich 
the pilot and co-pilot have stated, 255 to 260, and the pjlot 
of the DC-4, at a point prior to collision, was changing ;his 
heading to the left, can we arrive at this angle of confer-? 
sion? A. No. No, you cannot, because you have 255 of ihe 
DC-3, and, if I remember, Captain Kuhn stated he haji a 
heading of 230 after he had changed to 20 degrees to the 
left, so that would only mean a difference of headings of ^he 
two airplanes of 20 degrees, and of course, that would be 
way off base, and that would mean then definitely that fhe 
DC-4 overtook the DC-3 with the relative axes separated by 
only 20 degrees. And the analysis of the speed vectors and 
the interaction line shows definitely they were at nearly 
right angles to each other. 

Q. 74 degrees? A. Well, nearly right angles.| I 

202 mean they were at 74 degrees, or approximately ri^ht 
angles. The headings of one or both of the airplanes 

were not as stated. That is correct. 

By Presiding Officer Chrisp: 

Q. Do you have any further comments, Mr. Berman? I A. 
No. 

• * * • * • • # # * 

W. A. Butters was called as a witness by the Civil Aero¬ 
nautics Administration, and having been first duly swo^n, 
was examined, and testified as follows: 
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By Presiding Officer Chrisp: 

Q. Will you state your name? A. W. A. Butters. 

Q. Where do you live, Mr. Butters? A. Garden City, 
Long Island. 

Q. Mr. Butters, you are an investigator for the Civil 
Aeronautics Board? A. That is correct. 

Q. I believe you are stationed in New York? A. That is 
right. 

Q. You participated in the investigation of the accident 
involving NC 88813 and NC 54374? A. I did. 

204 I then proceeded to the spot "where the parts were 
found. A 14-year-old boy showed me where they 

were picked up, and where the tail skid was found at the 
northern most section of the area. 

The area was thoroughly checked. Many small pieces 
of metal which matched the parts found in color and type 
of material were scattered over an area about 400 feet 
wide and 600 feet deep. The general direction of the area 
was south-bv-southeast from where the DC-4 tail skid was 
found. An aerial photograph, No. ANK 12-8, of Hartford 
County was carefully scanned and checked in the County 
Engineer’s Office, after which the exact location was iden¬ 
tified, and maps were procured and locations were estab¬ 
lished thereunder. 

Q. Now, Mr. Butters, in your investigation after the loca¬ 
tion of these parts, you obtained photographs. Do you 
have those photographs there? A. I do. 

Q. How many of them are there ? A. I have six altogether. 
Q. And you positively identify these parts as parts of the 
DC-4 and DC-3? A. That is right. 

205 Presiding Officer Chrisp: These photographs will 
be received in evidence as Exhibit No. 8-A 1 to 6 

inclusive. 

(The above documents were marked Exhibit No. 8-A, 1 to 
6 inclusive and received in evidence.) 
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By Presiding Officer Chrisp: 

Q. And you also obtained a chart showing the distribu¬ 
tion of the wrecked parts on the ground? A. I hav^ a 
County map. 

Q. Who shows the location? A. The location, yes. 

Q. Will you present that at this time? A. Yes. 

Q. And that map is marked as to the location of the paij-ts ? 
A. That is right. 

Presiding Officer Chrisp: This map, which is of Hert¬ 
ford County, Maryland, United States Geological Surrey 
Map, will be received in evidence as Exhibit No. 8-B. 

(The above document was marked Exhibit No. 8-B ^nd 
received in evidence.) 

Presiding Officer Chrisp: The map also shows on it the 
mark made by Mr. Butters as to the location of the phrts 
that were found. 

By Presiding Officer Chrisp: 

Q. Is that correct? A. The location is on the lower tlalf 
of the “G” in “Havre de Grace .’ 9 

206 Q. That is the name that is printed on the maj^ of 
the Town of Havre de Grace? A. That is right. 

Q. In the Washington section of the chart? A. Yes. 

Q. And the point that was located on the Aeronautical 
chart was spotted by the County Engineer? A. That is 
right. He spotted it on an agricultural map and scaled it, 
and we scaled it on the County map, and checked it, and it 
comes out according to the way the road is located dc^wn 
here and the railroad. 

• * • # * • » • *|* 

207 By Mr. Gay: 

Q. How far was this actual spot from Havre de Grace, 
and in what direction? A. It was west from the turn in 
Route 40, going north as it leaves the railroad to enter the 
town. It was one mile and a half west. 
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Q. One mile and a half west of that point? A. That point, 
yes. 

Q. And how far north of Aberdeen? A. I couldn’t tell 
you that. 

By Presiding Officer Chrisp: 

Q. That can be determined from the map, can it not? A. 
It can. I can give you the other dimension, if you want it, 
off the aerial photograph. It is a mile and one-tenth south 
of the eastern bend in the road, east of Sion Hill. 

Q. Mr. Butters, do you have any further comments at 
this time? A. No. 

• ••••••• * • 

Sydney D. Berman was recalled as a witness by the Civil 
Aeronautics Administration, and having been previously 
sworn, was examined further and testified as follows: 

By Presiding Officer Chrisp: 

208 Q. I have a suggested question here, Mr. Berman: 

What effect would protectory and winds have on 
location of the parts? A. Well, I can calculate that for you 
very simply. The effect is quite small. The airplanes were 
at 2,000 feet altitude. Well, in order to know the time that 
it takes a body to fall 2,000 feet, the formula is S is equal 
to one-half AT squared. Now, 2,000 is substituted for dis¬ 
tance, and a half the acceleration of 32 is 16, which is the 
square. Then T is equal to the square root of 2,000 over 16. 

It would take a falling body 11.2 seconds to fall 2,000 feet. 

Now, the DC-4 is traveling along at a speed of 205 miles 
per hour. 205 miles per hour is equal to 300 feet per sec¬ 
ond, and in 11.2 seconds, 3360 feet. 

Now, here is the problem at the point of collision 2,000 
feet up in the air. The DC-4 is traveling along at 205 miles 
per hour, and at the point of collision with a protectory it 
would take 11.2 seconds for an object to fall. But since 
the speed is 205 miles per hour, or 300 feet a second, it would 
travel horizontally along the ground a distance of the 3360 
feet, or, in terms of miles, it will be .635 of a mile. 
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Q. Then that is the maximum possible distance f A. Th^t 
is right. That is the maximum possible distance. 

I 

By Mr. Gay: | 

j 

Q. And that would be assuming it would be a t^il 
209 skid, the heaviest object? A. That is right. 

• * • » « • • * • | ♦ 

226 John Yandell was recalled as a witness by the Civil 
Aeronautics Administration, and having been pre¬ 
viously sworn, was examined further and testified as fal¬ 
lows: 

By Presiding Officer Chrisp: j 

Q. I believe you have already been sworn, sir. A. Ye£, 
sir. 

Mr. Chairman, will I be permitted to recap some of tb^e 
facts and statements that have been brought out in this 
hearing today in my resume ? 

Q. Yes. A. Thank you, sir. 

I will stand over here, and with your permission, I would 
like Mr. Berman to interrupt me at any time if any part o|f 
my testimony isn’t exactly accurate. 

In the first place, Mr. Berman’s testimony is predicated 
on the assumption that both aircraft were and had been 
holding a constant heading, or an approximately constant 
heading, for several minutes for there to have been a blind 
spot in the DC-4. In other words, the assumption that thi^ 
blind spot at about 45 degrees angle from the left cockpit 
window of the DC-4 is predicated on the point that the colj 
lision course had been maintained by the aircraft for an ap¬ 
preciable length of time. 

227 I would like to show you that it is perfectly imposi 
sible for that to have happened. 

In the first place, I agree with Mr. Berman’s facts and 
figures, in that at the moment of contact the aircraft were] 
in the relative position that he has computed them to be. Ij 
will concede that point. However, we have got to arrive 
at the manner in which those aircraft got in those positions. 
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Now, with your permission, I would like to use these two 
models for a moment. Only one of two things could pos¬ 
sibly have happened according to the testimony we have 
had this afternoon. I will put these right out here, if you 
don’t mind (placing airplane models). 

According to the co-pilot on the Eastern, this was ap¬ 
proximately the position of the two airplanes at the time 
the co-pilot first saw them (placing the models). 

I contend it is physically impossible— 

Mr. Dawson: Just a moment. The co-pilot thought the 
DC-3 was toward him in a left bank. 

The Witness: In a left bank. I maintain that it is physi¬ 
cally impossible for that to have happened. 

Mr. Dawson: The other way. He thought the DC-3 was 
in a left bank. 

The Witness: That the Douglas was banking into him 
like this (demonstrating). 

We have thrown that out as a possibility because 
228 of the physical examination of the damage to both 
aircraft. Consequently, at no time could the DC-3 
have been approaching the DC-4 head-on, or at any position 
forward a 180 degree quadrant. 

Consequently, we must assume, therefore, that the DC-4 
was at some position rearward in the 180 degree quadrant 
until the time of impact. 

Now, first, we must assume that we are discussing rela¬ 
tive positions, rather than actual headings when we are 
discussing where these planes were. We know beyond a 
shadow of a doubt that the DC-3 was observed to the left 
of the DC-4, and at no time was it observed to the right of 
it. That places the DC-4 to the right of the DC-3. 

Now, according to Captain Kuhn’s testimony, Captain 
Kuhn turned to a heading of 250 degrees at a point approx¬ 
imately from one to two miles north and west of the south¬ 
east Philadelphia range station, and that he did not change 
his heading until the time of impact except in the last sec¬ 
ond, when the First Officer, of his own accord, took over 
control of the aircraft. 
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By the testimony of the First Officer, to use his words, jhe 
manipulated the controls. 

I contend that you cannot manipulate the controls of a 
DC-4 at 250 miles an hour without changing the attitude jof 
the airplane. 

Secondly, as I have brought out, Captain Kuhn did not 
change his heading from 250, or any appreciable 

229 change, from the time he left Philadelphia until the 
airplane collided. 

We are discounting entirely the testimony of the Univer¬ 
sal pilot for the purpose of this demonstration. 

According to the testimony of—I don’t see him now—tlbe 
CAA Inspector who found the wreckage. 

Mr. Dawson: Mr. Butters. 

The Witness: He was asked to place on the chart th^t 
you have there, or exhibit, whatever it is, the sectional 
chart, the exact location of that wreckage. It is a poi^t 
approximately 4 miles south and a little bit east of Fojrt 
Deposit. 

According to Captain Kuhn’s testimony, he positively 
identified Bainbridge. Bainbridge is immediately adjacent 
to Fort Deposit. He positively identified Bainbridge, ai^d 
immediately thereafter changed his heading to approxi¬ 
mately 20 degrees to the left, not having changed his head¬ 
ing from Philadelphia. 

Discounting Mr. Berman’s theory that the wreckage trav¬ 
eled projectory for a distance of a half mile from the 2,000 
foot altitude where it fell, for it makes it even more damag¬ 
ing the other way—let’s say it fell straight down. It wfrs 
not a free fall from the DC-4. It was knocked off the DCp4 
by contrary force, relatively speaking. It was knocked 6ff 
the DC-4 by tbe impact of the DC-3. So we can’t assume lit 
fell as a free object for a half-mile in the direction the DC^4 
was traveling. But even if it did travel a half-mile, let|’s 
say that it did. If you will place that wreckage th^t 

230 was found on the map you will find it to be a distance 
of four miles away from Fort Deposit. Captain 
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K uhn has made the statement he changed his heading 20 
degrees. He is not sure whether he had completed that left 
turn or not. 

Now, here is the DC-3 admittedly ahead of the DC-4, and 
you can take any heading you want with it, it makes no 
difference. The Universal pilot says 250 to 260, so we will 
take that. We are not concerned with the actual speed of 
the DC-4 or the DC-3. We are concerned with the differ¬ 
ence in speed, in other words, the closing speed. The DC-4 
was closing on the DC-3 at a rate of approximately 50 miles 
an hour, and was traveling, making a grand speed of ap¬ 
proximately 205 miles an hour. 

On your chart, if you will look at the cross for Fort De¬ 
posit, on a heading of 250 degrees, and make a 20 degree 
left turn, you will see what happens. The DC-3 would have 
been observed from the left side at a 45 degree angle, ex¬ 
actly as Mr. Berman has said, from the left side of the 
DC-4, and would have overtaken the DC-3 either in the turn 
or immediately after finishing the turn. In any event, it 
would have been just during the time of the turn. You are 
only four miles away, and at 205 miles an hour, you travel a 
good part of the 4 miles before you finish the turn. 

All right. The actual collision was apparently as he has 

said. The DC-4 crossed entirely over the DC-3 before there 

was anv contact whatsoever. 

•> 

Now, bear in mind that the damage is shown to be 
231 from forward aft on the DC-4, and forward aft the 
DC-3, underneath and on the left of the DC-4. So the 
only possible conclusion is that this airplane either was in 
a turn or had just finished a turn. 

From the co-pilot’s viewpoint, or the passengers’ view¬ 
point, if this airplane was turning, it would make this air¬ 
plane, even though it was straight and level, appear to be 
turning in to them. It is the relative position of the air¬ 
planes we are concerned with. 

Now, the fact remains that even the propeller tips on the 
DC-3 were not knocked backward, as has been one opinion 
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I 

advanced that the DC-3 ran into the DC-4. The fact re¬ 
mains that the propeller tips were knocked forward. That 
is in the record. This airplane crossed over the DC-3 with¬ 
out a shadow of doubt, completely, before there was finy 
contact. 

At approximately this point, the co-pilot saw this air¬ 
plane. He saw it before the moment of impact After he j>aw 
it, according to his own testimony, Captain Kuhn looked 
out and did not see it. He never did see it, according to I his 
testimony. With the DC-4 in approximately this attitude 
and position, right here, if anyone yanked suddenly tJack 
on the control column, as did the co-pilot of the DC-4, tjhat 
does not mean the nose of this DC-4 would have been lifted 
up and over the Douglas, it means immediately the jtail 
would have been put down. 

That is what happened. At that point he jerked back the 
controls and jerked the tail down. That is based on 

232 the evidence that has been presented by everybody 
here. The fact is that the markings on both airplanes 

bear that out. Mr. Berman’s testimony bears that <j)ut. 
The co-pilot admittedly manipulated the controls. He daid 
he gave a right aileron, and went hack on the stick. Tfiat 
was the position he was in when the airplane was struck. 

There is no damage up here. That went completely oyer. 
It is when the yoke was pulled back. 

• • • * • * • * # j # 

233 Sydney D. Berman was recalled as a witness by 
the Civil Aeronautics Administration, and havjng 

been previously sworn, was examined further and testified 
as follows: 

The Witness: There seems to be a misunderstanding 
which I would like to clear up. 

At the moment of impact I stated that the relative posi¬ 
tion of the two airplanes was 74 degrees to each other, find 
that the pilot of the DC-4 was not able to see the DC-3 on 
account of the blind spot at 42 degrees. 
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But I do not know the flight path of the airplanes before 
the moment of impact. But assuming the flight path of both 
airplanes was in a straight line, then the DC-3 would always 
be in that blind spot. 

Is that clear? 

Presiding Officer Chrisp: That is just an assump¬ 
tion. 

234 The witness: I said assuming. 

Mr. Yandell: The w T hole thing is based on a con¬ 
stant heading, and we have proven that it was impossible. 
The Witness: I am not trying to disprove it at all. 

Mr. Yandell: I was speaking to you. 

The Witness: I only want to make the statement that 
at the moment of impact both airplanes were 74 degrees. 

Mr. Yandell: That is right. I conceded that. 

• **••••**# 
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Fern 52 R«v.-8-<4 


EASTERN AIR LINES, INC. 
TERMINAL & INTERMEDIATE CLEARANCE 


TRn> - °°y iy -AIRPLANE NO._2??_ LICENSE NO. NC-J*??____STATION i 

Number — Dot. of Origin ZAl CAA 




2. Permission is horeby granted lor cbovo tr.p to proceed In accordance with following clearance! issued by authorized 
Dispatcher, subject to Captain's discretion. 


Clear 60$ t* UK Ikk *Z Oaa 2000 (1600) 


269 


Dispatcher. 


3. A complete report of observed woctl cr I;cm approved sources compiled within the last IV 2 hours is given on the re¬ 
verse side of this clearance. 


4. FUEL AND OIL SUPPLY ABOARD: 


BAROMETRIC PRESSURES. 



6. SPECIAL INSTRUCTIONS: 


Copj of wind* and I63O WX attached. 


7. I hereby certify that the information on this form is correct to the best of my knowledge and belief. 


Station Managei. 


8. I hereby acknowledge receipt of the foregoing clearance, including weather report and consider conditions suitable for 
the schedul. d flight, and will ccndu * the flight in accordance with procedure outlined in Operations Manual and in 
accordance with the attached Flight Plan, or Flight Plan previously filed at_DQU_ . 


Capt ain J , a. 



























129 


Exhibit No. 7 I 

282 Washington, D. C. 

December 26, 1946 

MEMORANDUM 

Report of Inspection of Mid Air Collision of Aircrafts 

l 

Eastern Airline DC-4 NC-88813 and Universal Air¬ 
line DC-3 NC-54374 in the Vicinity of Aberdee^, 
Maryland, on December 19, 1946. 

I. Description of Damage . 

(a) DC-4. 

The damage due to the collision was centered in the bot¬ 
tom part of the rear of the fuselage. The impact was <jn 
the left side of the fuselage where it indented the frames 
and skin cover and traveled rearward and to the right. The 
skin, stringers, and frames were ruptured and broken ren¬ 
dering a complete opening in the bottom from approxi¬ 
mately 9 inches to the left of the longitudinal centerline 
clear through to the right hand side from frame 928 to lOljl. 
The skin was completely torn, however, clear across the bot¬ 
tom side of the fuselage at frame 953. The entire tail skid 
and assembly was missing and the supporting structure fpr 
this installation was demolished. The elevator gust lo<bk 
and fletnor cables were severed while the elevator cables 
did not indicate any damage although the structure above 
these elevator cables was demolished to a depth of ap¬ 
proximately 17 inches above the original skin fairing linp. 
There is a vertical mark and indentation on the rubber de¬ 
icer boot on the leading edge of the left stabilizer of 2 
inches in width at a distance approximately 10 feet 3 inches 
from the airplane centerline. 33 inches inboard from thfs 
mark, there was a tear in the deicer boot and a rupture <f>f 
the aluminum alloy leading edge. On the under side of the 
stabilizer running diagonally away from this tear rearward 
and towards the airplane center line were several bright 
marks on the aluminum alloy skin as if a sharp, hard object 
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was rubbed over the surface of the skin. Between the ver¬ 
tical two inch mark and the tear on the deicer boot was an 
imprint similar to that which would be left by a small cable. 
Upon closer examination definite imprint of the individual 
strands of the cable wire was discernible. There was a 
tear in the fabric on the under side of the right ele- 
283 vator at a distance 5 feet, 8 inches from the airplane 
centerline. Also, the rib was bent at this tear. 

(b) DC-3 

The damage due to the collision was centered in the top 
portion of the forward part of the fuselage. The impact 
was on the right side of the fuselage and the lines of con¬ 
tact were across the fuselage but forward by approximately 
15° towards the left side. The main bulkhead station num¬ 
bers of the forward part of the fuselage are 40 to 86 (pilot 
cockpit compartment); 86 to 1 36Y 2 (hydraulic and radio 
compartment); 136 1 / 4 to 177M> (baggage compartment). 
The brunt of the collision centered in the hydraulic and 
radio compartment, and pilot compartment with the dam¬ 
age nearly uniform clear across the top of the fuselage. 
The top was smashed and the entire skin covering ripped 
off in the hydraulic and radio compartment and parts of 
the hydraulic system and radio were strewn over the floor. 
The roof of the pilot compartment was stove in to a depth 
of approximately 9 inches and the forward window of the 
co-pilot was completely spider-webbed but still intact. The 
left side of the top fuselage wing fillet had a gash in the 
aluminum alloy skin of approximately 12 inches long and 2 
inches wide. The damage to the blades of the left pro¬ 
peller were minor and are as follows: 

Blade 1. (a) % inch diameter, half round nick in the 

leading edge, 19 inches from tip. 

(b) Smaller nick in the leading edge, 11 inches from tip. 

(c) Green paint marks across blade, both surfaces, cen¬ 
tered approximately 16 inches from tip; and red paint 
marks across blade, centered approximately 26 inches from 
tip. 



Blade 2. (a) Black rubber or hose marks on the rear, 

halfway on the blade chord to the trailing edge at approxi¬ 
mately 10 inches from tip, moderately bending the rear ecfge 
forward M>" at this point. 

Blade 3. (a) Same type of mark and deformation as 

blade 2, but at 16 inches from tip. 

The damage to the blades of the right propeller was as 
follows: 

Blade 1. (a) Entire tip of propeller gone approximately 
y> inch deep and over a 3 inch chord length. 

(b) Tip end bent moderately forward approximately 4 
inches at tip beginning at about 10 inches from j;he 
tip. | 

284 Blade 2. (a) Material of surface near tip Ap¬ 

proximately 2y 2 inches wide gouged out. 

Blade 3. (a) No damage. 

II. Study and Findings. 

1. By dropping plumb bobs along the centerline of the 
bottom of the fuselage of the DC-4 onto the floor of the 
hangar, the fuselage longitudinal axis was established. 
Also plumb bobs were dropped along the bright mark on 
the under side of the left stabilizer and along one of jthe 
deep grooves in the left side of the fuselage forward of 
frame 928. Lines were drawn on the floor from these marks 

I 

until they intersected the line for the longitudinal fuselage 
axis. Each of these lines established the interaction con¬ 
tact of the DC-3 and the DC-4 as 43° to the longitudinal 
axis of the DC-4. 

2. The pilots of the DC-4 and the DC-3 have stated t^at 
their true speeds were approximately 205 MPH and 152 
MPH respectively. By analysis of the resolution of the 
force vectors of the above speeds and the interaction line 
of 43°, it appears that the contact of the two airplanes \^as 
made with their relative longitudinal axis approximately 
74° as indicated in Figure I. 
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3. A verification of the above stated position for the two 
planes is the matching of parts of the DC-3 with indenta¬ 
tions and damage to the DC-4. It has been noted under 
item la, that there is a 2 inch vertical mark and indentation 
on the leading edge of the left DC-4 stabilizer that is 10 
feet 3 inches from the longitudinal axis. The wooden radio 
antenna mast of the DC-3 measures two inches across the 
broadside axis which fits nicely into this indentation. The 
tear in the rubber boot and the rupture in the leading edge 
of the DC-4 is 33 inches inboard from the antenna mast 
mark. This agrees very well with the distance on the DC-3 
from the radio mast forward to the porcelain wire leadin 
which is approximately 32 inches apart in a forward direc¬ 
tion which indicates that the DC-3 must have been approxi¬ 
mately at right angles to the DC-4 flight path. By scraping 
parts of the indentation markings on the underside of the 
left stabilizer of the DC-4, bits of porcelain were obtained 
which was imbedded in the aluminum alloy. Finally, the 
distance from the antenna mast of the DC-3 to the wind¬ 
shield is 10 feet 3 inches which is the distance on the DC-4 
from the mast indentation on the leading edge of the stabili¬ 
zer to the DC-4 longitudinal centerline axis which received 
the damage. 

285 III. Conclusion. 

It is my belief that at the moment of contact between the 
DC-4 and the DC-3, that the DC-3 was at an angle to the 
flight path of the DC-4 of approximately 74°. The actual 
contact was on the top surface of the forward part of the 
DC-3 fuselage from right to left, and on the bottom rear 
fuselage section of the DC-4 from left to right. The ap¬ 
proximate positions of the two airplanes at the moment of 
impact is as indicated in Figure 2. It is also my belief that 
the DC-3 right engine propeller blade #1 hit the stellite 
tail skid of the DC-4 and caused the ripping and tearing in 
the bottom of the DC-4 fuselage at the point of the tail 
skid installation. It is also surmised that the marks on 




the DC-3 left engine propeller blades were caused 
ting falling debris. 

Sydney D. Berman 
Aircraft Specialist 
Air Safety Bureau, C. A. B. 

Attachments: 

Figure 1—Resolution of Airplane Flight Paths 

Figure 2—Sketch of relative position of two 
airplanes at moment of contact 

Three (3) Photographs—Eastern Air Lines DC-4 

Five (5) Photographs—Universal Airline DC-3 
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301 UNITED STATES OF AMERICA 

! 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Docket No. SR-1944 

I 

T. P. Wright, Administrator of Civil Aeronautics, Plainiiff, 

V. I 

Joseph B. Kuhn, Defendant. 

Initial Decision 

(Nonhearing) 

Issued: May 26, 1948 

To: R. E. Elwell, General Counsel for the 

Administrator of Civil Aeronautics 

S. W. Bobskill, Regional Attorney 
Civil Aeronautics Administration 
Joseph B. Kuhn, Defendant (Registered) 
c/o Eastern Airlines 
Miami, Florida 

On March 20, 1947, the Administrator of Civil Aeronau¬ 
tics filed a complaint herein with respect to the airline trans¬ 
port pilot certificate of Defendant. The allegations of t[he 
complaint relate to Defendant’s piloting an Eastern Air 
Lines DC-4 on December 19,1946, and an aerial collision of 
that aircraft with a DC-3 of Universal Airlines between 
Bainbridge and Aberdeen, Maryland. 

The above-mentioned accident was investigated in a pro¬ 
ceeding held on January 8, 1947, before Presiding Officer 
Robert W. Chrisp of the Investigation Section of the 
Board’s Safety Bureau. A hearing upon the complaint 
herein was set upon August 8, for August 25,1947, but ^as 
continued at the request of the Defendant from time |to 
time until March 13, 1948, on which date the Administrator 
and Defendant entered into a stipulation that included a 
waiver of initial hearing by Defendant. The stipulation 
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provides that the initial decision herein is to be based upon 
the record, transcript, and exhibits of the hearing held on 
January 8th for accident investigation, but that the report 
of the Board on such accident investigation shall not be 
used as evidence. 

302 In its pertinent parts, the complaint herein pro¬ 
vides as follows: 

I 

“Defendant, during all times mentioned in this Com¬ 
plaint was the holder of Airline Transport Pilot Certificate 
No. 5896. 

n 

“Defendant, on or about December 19, 1946, piloted, as 
Captain in command, a civil aircraft identified as NC-88813 
on Eastern Air Lines regularly scheduled flight #605 out 
of Newark, New Jersey, bound for Miami, Florida, and 
deviated from the route authorized in that the aircraft was 
flown off and to the left of Amber Airway No. 7 in the 
vicinity of Aberdeen, Maryland, contrary to the provisions 
of Section 61.731 of the Civil Air Regulations. 

III 

“Defendant, on the flight identified in paragraph II of 
this Complaint, in the vicinity of Aberdeen, Maryland, 
failed to alter the course of his aircraft and give way to the 
right upon overtaking a Universal Airlines DC-3 aircraft, 
contrary to the provisions of Section 60.103(c)(3) of the 
Civil Air Regulations. 

IV 

“Defendant, on the flight identified in paragraph II of 
this complaint, flew his aircraft within 500 feet of a Uni¬ 
versal Airlines aircraft in the vicinity of Aberdeen, Mary¬ 
land, when no prior arrangements had been made with the 
pilot of the other aircraft for flight in such close proxi¬ 
mity, contrary to the provisions of Section 60.103(d) of the 
Civil Air Regulations. 
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V 

‘ ‘ Defendant, by virtue of the facts alleged in paragraphs 
II, III and IV of this complaint, and by colliding with the 
overtaken aircraft in the vicinity of Aberdeen, Maryland, 
operated an aircraft in a careless and reckless manner s<j) as 
to endanger the lives and property of others, contrary to 
the provisions of Section 60.101 of the Civil Air Regula¬ 
tions.” 

In his answer to the complaint, Defendant denied gen¬ 
erally “each and every allegation as set forth in the num¬ 
bered paragraphs II through V.” His holding of Airjine 
Transport pilot certificate No. 5896 is admitted by implfca¬ 
tion and was proved at the hearing. 

From the evidence of record it appears that on December 
19, 1946, Universal Airlines DC-3, NC 54374 and Eastern 
Airlines DC-4, NC 88813, Trip No. 605, were cleared out of 
Newark Municipal Airport (Newark, New Jersey) for 
Miami, Florida. Both aircraft were flying instru- 
303 ment-type flight plans: Universal’s with a stop at 
Raleigh-Durham, North Carolina, and Eastern’s non¬ 
stop. Weather between New York and Baltimore was Veil¬ 
ing unlimited; visibility good at 2000 feet and four milei or 
better at the surface; air smooth 2000 feet, wind northwest 
about 8/10 miles an hour. 

Captain Norris of Universal filed an instrument flight 
plan in accordance with company policy, even though condi¬ 
tions permitted contact flight. Defendant also filed an in¬ 
strument type plan for Eastern’s Trip 605, but was jnot 
cleared for instruments. He received a contact clearance 
rather than an instrument clearance because, according to 
the statements of Mr. Ermes, CAA Airway Traffic Con¬ 
troller, New York Center, he “was expected to overtake jthe 
DC-3 (NC-54374) who departed fourteen minutes ahead.” 
Winds were most favorable at 2000 feet. The DC-3 was 
cleared to cruise at 2000 feet “airspeed 160 miles per hoijr,” 
the DC-4 at 2000 feet ‘ ‘ airspeed 210 miles per hour. ’ ’ doth 
the DC-3 and DC-4 began their flights at Newark in a ifou- 
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tine manner with their lights in operation, then and there¬ 
after. Defendant, upon his departure, at 5:22 p. m., (1722) 
receipted for traffic verbatim, “Universal Airline NC 54374 
off Newark at seventeen zero eight (1708E) cruising two 
thousand (2000 feet).” 

Shortly prior to the collision, the DC-3 was flying at 2000 
feet in straight and level flight on a course of 255 or be¬ 
tween 255 and 270 degrees, making a ground speed of 150 
to 155 miles per hour because of winds that were “more on 
the nose ’ ’ than the 300 degree wind that had been reported 
to its check pilot, Harvey. Pilot Norris was to be given an 
instrument check later in their route by Checkpilot Harvey, 
but at this point the flight was on both instruments and con¬ 
tact. The Philadelphia beam (260 degrees) was there 
“branching” and “weakening out” and Norris had 
switched to the Baltimore beam while Harvey had switched 
to Washington, where he was still getting an “a” but find¬ 
ing the ‘ ‘ on-course ’ ’ getting stronger. Harvey saw beacons 
dead ahead and was straining his eyes to make out the 
haze of Baltimore. 

At the collision, the DC-3 was knocked down some 350 
feet to its left. Stewardess Cotton was knocked off her feet 
to her left in the cabin aft, and in the pilots’ compartment 
the airmen were covered with hydraulic oil. The DC-3 
could not be banked over ten degrees left after the colli¬ 
sion and its windshield was shattered and covered with oil, 
but Norris and Harvey landed it with great skill at Phillips 
Field, an Army Air Corps establishment near Aberdeen. 
Norris had seen no aircraft and Harvey had thought at 
first that they had been hit by a big bird. The officer in 
charge at the field had been alerted and had prepared for 
an emergency landing because of a radio report that East¬ 
ern Airlines had hit an airplane in his vicinity. 

Defendant testified that he was flying at 2000 feet at an 
indicated air speed of 205 to 210 miles, making approxi¬ 
mately 220 miles per hour ground speed at the time of the 
accident. He had estimated overtaking the DC-3 near Bal- 
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timore and his co-pilot, Brown, was acting as lookout, de¬ 
fendant testified that he had changed his course about 20 
degrees to his left to a course between 230 and 250 degrees, 
making this change over Port Deposit-Bainbridge Na-sjal 
Training Station (about 32 miles northeast of Balti- 
304 more). He was not certain whether he had coin- 
pleted, or was still making this change of 20 degrees 
to the left when the collision occurred. He estimated tljat 
he was in a 230 degrees heading, when Co-pilot Brown 
assumed control of the DC-4 as quoted: 

“He suddenly seized the controls and began to manipulate 
them, and I didn’t know what had happened to him. It is 
a very unusual procedure. So, I had been looking out for¬ 
ward, so then I started looking all around to see what )ie 
had seem, what was the cause of it, and I didn’t see any¬ 
thing. So he started to bank to the right, and pulled lip- 
Just after we started it up, the collision occurred. Th^n 
we straightened out and began a check of whatever might 
be the damage.” 

i 

In subsequent testimony Defendant’s co-pilot, Brovjm, 
estimated that Defendant had changed his heading about 
35 degrees to the left at Bainbridge from a course at ^60 
or 265 degrees prior to this change. The co-pilot also cjid 
not recall whether or not the change of course to a new 
heading had been completed prior to the accident, but statjed 
that the airplane was in an attitude of level flight at abqut 
202 to 205 miles per hour air speed, 225 to 230 ground speed- 
He had been looking out the right window before the colli¬ 
sion but just prior thereto turned around and looked (jut 
of the left side of the windshield. He then saw an airplane 
“which appeared to be turning toward us, and it was clos^.” 
At that time he “applied violent force on the elevator and 
violent force on the right aileron, and tried to make a turn 
to the right, and struck him. ’ ’ He stated that he ‘ 1 was ijot 
looking for anything particularly”; but also testified tljiat 
he had anticipated “overtaking the DC-3 somewhere in tljiat 
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vicinity.” He had not discussed with the captain as to 
where they would overtake the DC-3. He did not know 
what the aircraft hit was, but had thought it was coming 
toward him hanking to the left. He had only had time to 
get the DC-4 into what he guessed was a 20-degree bank 
with the nose slightly raised before the aircraft hit. 

Flight Purser Merle on the DC-4 was picking up tickets 
at the time of the accident in the rear of the ship and was 
knocked off his feet by the impact. Stewardess Wilson who 
was working with Mr. Merle, was surprised at the sudden 
bank but held onto the rail and did not fall. She experienced 
the sensation of 4 4 going down. ’ ’ She stated that later on in 
the trip a woman passenger on the left side argued with 
her husband who would not believe his wife’s contention 
that she had seen them hit another airplane. The DC-4 flew 
on into Washington and landed there safely. 

The locality of the accident can be placed, within three- 
fourths of a mile, by some parts of the DC-3 and DC-4 that 
were knocked loose and fell to the ground. From the loca¬ 
tion plotted on a county map entered as an exhibit, it ap¬ 
pears that the location of the fallen parts may be described 
roughly as 39 degrees, 33 minutes North Latitude, 76 de¬ 
grees, 8.4 minutes West Longitude,—more or less on the 
line running north—northeast from Aberdeen to Port De¬ 
posit (bearing 198 and a fraction degrees from Port 
Deposit),—a little over three miles from Aberdeen and a 
little less than four miles from Port Deposit, some two and 
a half miles west of Havre de Grace, Maryland. 

305 The damage to the DC-3 was centered in the top- 
forward part of its fuselage, while that of the DC-4 
was centered in its under-aft fuselage. The entire skin 
covering of the DC-3’s radio and hydraulic compartment 
was ripped off and parts of the hydraulic system and radio 
were strewn on its floor; the tip of its number 1 propeller 
blade (right engine) was knocked off and the remainder 
bent forward. The roof of the pilot compartment was stove 
in to a depth of approximately nine inches, and other dam- 
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age occurred. The DC-4’s damage was centered in the bot¬ 
tom part of the rear of the fuselage. The impact was 4 n 
the left side where it indented the frames and skin covejr, 
whence damage traveled rearward and to the right. The 
DC-4’s tail skid and assembly were knocked off and its ele¬ 
vator gust lock and fletnor cables severed, but otherwise tljie 
damage to the DC-4 was largely comprised of indentations, 
marks and tears in the aircraft. 

The Board’s Aircraft Structure Specialist, Sydney Bejr- 
man, examined the damage to each plane and noted sig¬ 
nificant details, such as the fact that the wooden radio an¬ 
tenna mast of the DC-3 would fit into a vertical mark apd 
indentation on the leading edge of the left DC-4 stabilizer 
while bits of porcelain were imbedded in the aluminum alliy 
of the left stabilizer of the DC-4. The vertical mark was 
10 feet, 3 inches from the central damage on the DC-4, arfd 
that is also the distance of the DC-3’s mast from its daih- 
aged windshield. From these and other details, and from 
the known speeds of the aircraft, he was able to demon¬ 
strate that the aircraft struck upon speed-vector collision 
course of 74 degrees and that the interaction line of tljie 
DC-4 lay 43 degrees to the left of its forward longitudinal 
axis. In a DC-4, the view of the pilot is obstructed for¬ 
ward and to the left at and near this angle by a door hinqe, 
some six inches wide, in the windshield. 

The Issues 

The issues in this proceeding are formulated by the coiji- 
plaint and Defendant’s general denial. No briefs or argu¬ 
ment have been presented to crystallize the issues and/or 
provide specific theories of fact and law with respect to the 
alleged violations. However, the pleadings and the record 
appear to be adequate for proceeding to a decision in Ac¬ 
cordance with the stipulation of the Administrator and de¬ 
fendant. 

The record suggests a factual defense that would negate 
the allegations of paragraphs III and IV of the complaint, 
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that Defendant overtook and flew within 500 feet of the 
DC-3 and, further, that would have some bearing upon the 
allegation of paragraph II that Defendant deviated from 
his course by flying off and to the left of airway Amber 7 
south. With reliance upon the testimony of Co-pilot Brown, 
it could be contended that the DC-3 flew in a turn into the 
DC-4, coming at the DC-4 on a crossing course where the 
DC-4 would be entitled to the right of way. However, the 
record will not support a finding that the aircraft ap¬ 
proached each other in this way, nor that the DC-3 was in 
a left bank. 

The physical facts of the collision as preserved in the 
damage to the two airplanes is persuasive evidence that the 
DC-4 struck the DC-3 upon a 74 degree collision course, as 
Mr. Berman illustrated. Moreover, his hypothesis is gen¬ 
erally consistent with the testimony relating to the conduct 
and accident-experiences of persons in each of the airplanes. 

In particular, it is consistent with the testimony of 
306 Defendant that he could not see the DC-3 when he 
looked to his left just prior to collision. Upon the 74 
degree speed-vector course, Defendant’s view of the DC-3 
would have remained at a relative bearing approximating 
318 degrees, that is, some 42 degrees to the left of Defen¬ 
dant’s view forward, as the two aircraft approached one 
another. At this approach angle, Defendant could not have 
seen the DC-3 because of the hinge in his windshield. Co¬ 
pilot Brown’s account that the DC-3 was seen turning into 
the DC-4 is not as consistent with this and other evidence 
in the record, although it is consistent with one radio log’s 
report. After the accident, Defendant sent a radio message 
that was differently logged by various Eastern Air Lines 
stations with respect to which aircraft had hit which. The 
log of Eastern’s Washington station transcribed that “An 
airplane hit us,” but reception by this station was broken 
up. The message logged by Eastern’s Baltimore station, 
“. . .we hit an airplane ...” was also received in New 
York, and this appears to have been the most accurate 
transcription. 
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There is further question as to whether either aircraft 
was in a bank when Brown first saw the DC-3. The D)C-3 
airmen described their flight as straight and level, whicji is 
consistent with the collision damage. Their testimony- is 
accepted as accurate. The DC-4 airmen were uncertain as 
to whether or not their DC-4 had completed a chang^ of 
course to the left. Such a change of course would normally 
involve a left turn with left bank. If Brown was in such a 
bank when he saw the DC-3, it would have been easy for 
him to attribute his own “turning toward” motion to the 
other aircraft. Moreover, such a left bank of the DC-4 
would assist in coordinating Brown’s testimony of “viojent 
right aileron” with the predominantly central locatiouj of 
the damage that was done to the DC-4’s under fuselage. 
From a left bank, some right aileron would be dissipate^ in 
merely restoring the DC-4 to a level right-and-left attitude. 
Upon the record as a whole, it appears that the DC-3 V as 
seen by Brown while the DC-3 was in straight and level 
flight and while the DC-4 was in or leveling out from a 
change of course involving a left bank. 

Deviation From Route 

j 

Paragraph II of the complaint charges Defendant ydth 
deviating from his course, off and to the left of airway 
Amber 7. The location of the aircraft parts found on the 
ground may be transposed from the county map, Exhibit 8b, 
to the airway chart, Exhibit 2a, and upon such transposi¬ 
tion it appears that the parts were found at a point a little 
over a mile to the left or southeast of the chart limits of 
Amber 7 south. Mr. Berman testified that the parts iuay 
have fallen as far as .635 of a mile beyond the place of colli¬ 
sion in extension of the course of the DC-4 at the tim^ of 
impact, and upon this hypothesis the collision may have oc¬ 
curred when both aircraft were only about half a mile fijom 
the charted airway. At this location, a turn to the lef j in 
Amber 7 south (upon 221 degrees to Washington) is c^nly 
a rough estimation of ten miles farther ahead on the route, 
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and the Philadelphia beam of 260 degrees would be inferred 
from the chart to be, as Harvey testified, widening and fad¬ 
ing. Upon the flights in question, the northwest wind would 
have tended to carry both aircraft off course to the left. 

Neither was correcting for the wind. 

307 The seriousness of the deviation charge lies in the 
fact that the DC-4 hit the DC-3 upon a vector course 
of 74 degrees from behind and to the right of that of the 
DC-3. Upon the established vector courses, if the DC-3 
was flying as its airmen testified, on a true course approxi¬ 
mating 255 degrees, the DC-4 must have been flying a true 
course of 74 degrees less, i.e., 181 degrees. If the DC-3 
vras making good a course between 255 and 270 degrees, 
the DC-4 was on a course of between 181 and 196 degrees. 
Upon this state of facts, Defendant was about to leave the 
airway at the time of collision. Although proof of such a 
preparation to leave the airway would not necessarily 
establish Defendant’s guilt, as will be discussed herein¬ 
after, the circumstances require serious consideration. 

From above discussion directed to the positions of the 
respective aircraft when Brown first saw the DC-3, and 
from Defendant’s testimony that Brown had just “started 
to bank” when the collision occurred, it appears that 
Brown’s application of right aileron had not substantially 
affected the DC-4’s course at the time of collision. There¬ 
fore, no course correction need be based upon this attempt 
to bank to the right. Since the DC-3 was not correcting 
for the wind, there is no substantial allowance to be made 
for “crabbing.” It appears that the DC-4 approached the 
DC-3 at the 74 degree collision-course angle that was found 
above. 

Defendant and Brown agreed that the DC-4 began its 
leftward change of course near Port Deposit and the 
nearby camp at Bainbridge. Their turn was thus begun 
at a point approximately four miles from the location 
where parts of the respective aircraft were found. That 
distance would accommodate a large turn of a DC-4. A 
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large turn,—such as one made from a course of approxi¬ 
mately 260 degrees to a heading between 196 and 181 
degrees true (the speed-vector collision course of 74 de¬ 
grees), is consistent with Defendant’s testimony that h^ 
was just completing his change prior to collision. Thk 
distance is less consistent with Defendant’s testimony that 
he changed his course 20 degrees to a new heading of 23j) 
degrees. But distance and timing factors are less determij- 
native than the circumstance that the ground location ojf 
the aircraft parts bears approximately 198 degrees fronji 
Port Deposit. Defendant could not have gone from one 
point to the other upon a true course of 230 degrees, even 
if his turn had been instantaneously accomplished. 

Defendant denied that he was preparing to leave the air¬ 
ways and take the direct route to Miami (roughly 191 de¬ 
grees from Port Deposit, more or less over Wilmingtoij, 
N. C.). However, it is more reasonable to assume that hp 
was than to accept the alternatively required hypothesis 
that the DC-3 was on a collision course of 74 degrees to the 
right of 230 degrees, flying northwest to Raleigh. In the 
DC-3, Checkpilot Harvey had flown the route 38 times, 2& 
of these at night, and upon the record, the DC-3 appear^ 
to have been on course. Thus, temporarily, the DC-4’e 
course was nearly direct. 

A further circumstance tends to confirm the conclusion 
that at the time of collision, Defendant was flying a cours^ 
between 181 and 196 degrees while the DC-3 was on ^ 
course between 255 and 270 degrees. The wind was fronji 
the northwest. The DC-4 airmen estimated that theij- 
ground speed exceeded their airspeed, while the DC-3 air^ 
men estimated their ground speed at less than their airk 
speed. Upon combination of these estimates, particularly 
that of the DC-4 airmen, it is apparent that th^ 
308 northwest wind was somewhat behind the DC-4 and 
somewhat forward of the DC-3. Whether the wind 
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was due northwest (315 degrees) or more west-northwesjfc 
(300 degrees) as Pilot Norris recalled, the DC-4 must have 
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been headed southwardly and the DC-3 westwardly. The 
northwest wind on the DC-4’s quarter and angularly on the 
DC-3’s nose confirm other evidence that the DC-4 was at 
this time on or near the direct route heading. From this, 
of course, it would not follow that Defendant planned to 
follow such a route “over the water” all the way into 
Miami. 

Defendant’s guilt under paragraph II of the complaint 
is not established by the above findings. Even if Defend¬ 
ant had, at the time of collision, established a course to 
leave the civil airway, for all practical purposes the DC-4 
had not yet left airway Amber 7 south at that time. Sec¬ 
tion 61.731 of the Civil Air Regulations must be given a 
practicable and reasonable interpretation. Civil airways 
are not marked like lighted airport runways. It does not 
appear reasonable to hold pilots while en route to such 
exact charted limits that not even so much as a mile’s lee¬ 
way is allowed to them at points where radio beams branch 
and fade out near turns in airways. Moreover, according 
to Checkpilot Harvey, the beacons were dead ahead of him. 
Such beacons provide the practical guide to contact night 
flying, while chart lines drawn on maps are of less value. 
Upon the facts of this case and within a reasonable inter¬ 
pretation of section 61.731, the examiner concludes that the 
collision occurred within airway Amber 7 south, although 
not within the exact chart limits shown in Exhibit 2a. 

Subsequent to the collision, the DC-4 proceeded to Wash¬ 
ington, D. C. The evidence does not disclose that Defend¬ 
ant flew this part of his flight off route, although, if he had 
done so, an emergency deviation might then have been 
justified. Although Defendant appears to have established 
a course near that of the direct route to Miami, he could 
have returned to a course on the civil airways. Nor is the 
mere formulation of an intention to leave the airways 
within the prohibitions of either section 61.731 of the Civil 
Air Regulations or the charge of paragraph II of the com¬ 
plaint. Since Defendant does not appear to have departed 
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from the practicable limits of Amber 7 south, or to Jiave 
departed more than an insignificant distance from! its 
charted limits, the violation alleged in paragraph II can¬ 
not be regarded as proved. 

Defendant’s change of course within the airway hhs a 
bearing upon the offenses charged in paragraphs III and 
IV of the complaint, since he should have increased the 
vigilance of the DC-4’s lookout while maneuvering from 
the center to the side of the airway. However, a deviation 
of course within paragraph II of the complaint was j not 
established upon the record. | 

Overtaking Without Giving Way to the Right, and pLY- 
ing Within 500 Feet of Another Aircraft Without 
Prior Arrangement Therefor. 

It was found above that Defendant’s DC-4 hit the Dp-3 
upon a collision course of 74 degrees, and since sfich 
courses place the DC-4 abaft the DC-3’s beam in their 
approaches to collision, there is a prima facie overtaking 
established. Defendant left Newark after the DC-3, iiji a 
faster aircraft, and flew upon the same general course at 
the same altitude. Beyond any reasonable doubt, he 
309 overtook the DC-3. It is equally obvious, upon ijhe 
record, that he did not sufficiently give way to tjhe 
right, and that he had no prior arrangement with Pilot 
Norris for flying within 500 feet of the DC-3. The allega¬ 
tions of paragraphs III and IV of the complaint appear 
established, and it remains to consider whether or not De¬ 
fendant’s violations were unavoidable or subject to miti¬ 
gating circumstances. Co-pilot Brown’s last-minute at¬ 
tempt to put the DC-4 into a right bank cannot be regarded 
as compliance with section 60.103 (c) (3) of the Civil A^r 
Regulations. 

Although the collision approach of the two airplanes has 
been found to be 74 degrees and the DC-3 at a position 
where Defendant could not see it at impact, the record do^s 
not indicate that Defendant flew upon such collision course 
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for a substantial period of time prior to the accident. 
Granting that he could not have seen the DC-3 for as long 
a time as this collision course was maintained, the evidence 
incontrovertibly shows that Defendant had turned into 
such a course shortly prior to the accident. There does 
not appear to be any good reason why Defendant or his 
co-pilot should not have seen the DC-3 in the course of 
this turn that was made in their change of course. They 
should have been particularly vigilant to keep a good look¬ 
out while changing their course within a civil airway. 

Even if Defendant had flown for an appreciable length 
of time upon the 74 degree collision course wherein his 
view was obstructed, which may now be assumed for pur¬ 
poses of argument only, there does not appear to be any 
good reason why he should not have had his co-pilot, who 
was acting as lookout, observe the area to the DC-4’s left. 
When the co-pilot looked in that direction, he saw the 
DC-3, and that area should not have been disregarded 
prior to such time. Defendant was the aircraft com¬ 
mander, and as such by Section 61.51 of the Civil Air Reg¬ 
ulations was “responsible for the safety of persons and 
goods carried, and for the conduct and safety of members 
of the crew.” (emphasis supplied). Defendant must 
accept responsibility for the violations of his subordinates, 
since the safety responsibility was primarily his own. 

The evidence discloses that Defendant had not discussed 
with his co-pilot the point or time to anticipate overtaking 
the DC-3. Defendant had every reason to anticipate that 
the DC-3 was ahead of him at his own altitude. His own 
estimate that he would overtake “near Baltimore” was 
not in itself unreasonable, but upon such a geographical 
estimate, with a reasonable allowance for error, he should 
have increased the vigilance of the lookout sooner. If he 
had any reason to doubt the sufficiency of a good lookout, 
which should have been sufficient precaution, he could have 
increased his altitude to a height that would be expected 
to clear aircraft cruising at 2000 feet. It appears that, 
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for other reasons, Defendant had planned to go np to 6^)00 
feet at Washington where he arrived some 13 minutes 
later. This additional precaution that he did not take yas 
available to him. 

Defendant could have planned his flight with respect to 
the overtaking upon, a time basis. It is conceded that an 
allowance for error would have been necessary. All fac¬ 
tors could not have been anticipated with exactness, s( 2 ch 
as variable headwinds, possible variations in course, ^nd 
so forth. However, Defendant knew that the DC-3 had 
been cleared fourteen minutes ahead of him (lj?22 
310 minus 1708) to cruise at 160 miles per hour ^nd 
might have anticipated that the DC-3 would mhke 
37 or 38 miles in this time (14 over 60 times 160). He 
knew that his DC-4 could be expected to overtake the Dp-3 
at the approximate rate of 50 miles per hour (210 mi^ius 
160), and from this could have deduced that the Dp-4 
might overtake the DC-3 in about 45 minutes (38 over 50 
times 60). Upon this line of reasoning, he could have con¬ 
cluded that he might overtake the DC-3 at 1722 plus 45 or 
1807. Herein, complications occurred so that anticipated 
speeds were not flown, nor central chart courses made gc^od. 
However, by coincidence, Defendant’s DC-4 did overtake 
and collide with the DC-3, according to a preponderate 
of the evidence, at 1807. Defendant’s lack of precaution 
in not maintaining an increased vigilance at that time 
appears inexcusable. 

Upon the record herein, there does not appear to be 
any inavoidability of the accident proved, nor any gOod 
and sufficient cause to justify Defendant’s failure j to 
observe Sections 60.103 (c)(3) and (d) of the Civil ^ir 
Regulations. 

Carelessness and Recklessness. 

From the above discussion, it appears that Defendant’s 
failure to observe the Civil Air Regulations brought the 
lives of some 74 passengers and some seven crew members, 
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including his own, into jeopardy. Under all the circum¬ 
stances which indicated the need for a vigilant and effective 
lookout, as discussed above, it appears that he was guilty 
of careless and reckless conduct in not having such a look¬ 
out provided. 

Responsibility for the accident, a near disaster, is not 
in and of itself in issue in this proceeding, and the possi¬ 
bility that the DC-3 airmen were contributory negligent 
is not in issue. Nor is there point in speculating upon the 
possibility that the DC-4 might have cleared the DC-3 if 
the co-pilot had not suddenly seized the controls and man¬ 
ipulated them. Since the record does not disclose the split- 
second timing of the co-pilot’s view of the DC-3, the DC-4’s 
time-lag in responding to its elevator and the time inter¬ 
vals to collision, it is impossible to determine whether the 
co-pilot avoided a disaster by his violent manipulations 
or whether he thereby caused the collision that did occur. 
The latter possibility arises from the fact that upon sud¬ 
den application of elevator, the reaction of the DC-4 would 
be a depression of its tail assembly below the plane’s center 
of gravity. For these reasons, it cannot be said that De¬ 
fendant was solely responsible for such damage as 
occurred. Moreover, Defendant did have a lookout posted, 
although Defendant’s instructions to, and direction of him 
were inadequate. These points have been considered with 
respect to the order herein. 

Upon the record herein, the undersigned examiner finds: 

FINDINGS. 

1. That Defendant, during all times mentioned herein, 
was the holder of Airline Transport Pilot Certificate No. 
5896; 

311 2. That Defendant, on or about December 19, 1946, 

piloted, as Captain in command, a civil aircraft iden¬ 
tified as NC-88813 on Eastern Air Lines regularly sched¬ 
uled flight #605 out of Newark, New Jersey, bound for 
Miami, Florida, and at a point near or over Port Deposit, 



Maryland, made a substantial change of course upon which 
he flew within Amber Airway No. 7, approximately a half 
mile to one mile off and to the left of the chart limits <^f 
said Airway south; that said flight proceeded to a point at 
or within approximately three-fifths of a mile generally 
north of a location between Port Deposit and Aberdeeji, 
Maryland, some 3.9 miles from Port Deposit and 3.2 mil^s 
from Aberdeen and, further, about 2.5 miles west fro^n 
Havre de Grace, Maryland, which said location lies approx¬ 
imately ten miles northeast of where a turn to the left is 
charted upon the southerly route of the said Airway aijid 
at which location the radio beam from Philadelphia wds 
widening and fading at the time of the said flight; arid 
that said deviation by Defendant from said chart limits 
was not a deviation from the practicable beacon limits <f>f 
said Airway nor a sufficient deviation from said chatt 
limits to constitute, upon all the findings herein set forth, 
a violation of Section 61.731 of the Civil Air Regulation?; 

3. That Defendant, on the flight identified in Finding Njo. 
2 above, in the vicinity of Aberdeen, Maryland, failed to 
alter the course of his aircraft and give way to the rigljit 
upon overtaking a Universal Airlines DC-3 aircraft, con¬ 
trary to the provisions of Section 60.103(c)(3) of the Ciyil 
Air Regulations; 

4. That Defendant, on the flight identified in Finding Njo. 
2 above, flew his aircraft within 500 feet of a Universal 
Airlines aircraft in the vicinity of Aberdeen, Maryland, 
when no prior arrangements had been made with the pilj>t 
of the other aircraft for flight in such close proximity, con¬ 
trary to the provisions of Section 60.103 (d) of the Chfil 
Air Regulations; 

5. That Defendant, by virtue of the facts found in Find¬ 
ings Nos. 3 and 4 above, and by colliding with the over¬ 
taken aircraft in the vicinity of Aberdeen, Maryland, oper¬ 
ated an aircraft in a careless and reckless manner so £ s 
to endanger the lives and property of others, contrary £o 
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the provisions of Section 60.101 of the Civil Air Regula¬ 
tions; and 

6. That the public interest requires the suspension of 
Defendant’s pilot certificate as hereinafter set forth. 

EXCEPTIONS. 

Either party may file exceptions to this initial decision. 
If no exceptions are received by the Civil Aeronautics 
Board, Washington 25, D. C., on or before the 15th day of 
June, 1948, this initial decision shall become the decision 
of the Board. 

312 ORDER. 

It Is Ordered, That Defendant’s pilot certificate be 
and it is hereby suspended for a period of 40 days. Said 
period of suspension shall commence to run on the 25th 
day of June, 1948, and shall continue in effect until such 
certificate has been suspended for an aggregate period of 
40 days. 

Harley G. Moorehead, Jr. 
Hearing Examiner 

Civil Aeronautics Board. 

• ••••#*•## 

315 Received Jun 30 1948 

Defendant’s Appeal and Exceptions to the Initial Decision 
Of Examiner Harley G. Moorehead, Jr. 

Comes now the Defendant, Joseph B. Kuhn, and appeals 
from the initial decision of Examiner Harley G. Moore¬ 
head, Jr., issued May 26, 1948, and asks that the Board re¬ 
view said initial decision and find the Defendant not guilty 
of each and every charge made in the complaint herein. In 
support of this appeal, the Defendant takes the following 
exceptions to said initial decision and assigns as error each 
and every finding excepted to below: 


1. Exception is taken to the failure of the Examiner! to 
find the Defendant not guilty of the charges stated in Par¬ 
agraphs III, IV and V of the complaint herein. 

316 2. Exception is taken to Finding No. 3 (Decision, 
p. 11). The record does not show that the Defendant 

failed to alter the course of his aircraft and give way to the 
right or that at the time of the collision the Defendant yas 
overtaking the DC-3 aircraft. On the contrary, the record 
clearly shows, as the Examiner found (Decision, p. 7), tjiat 
the Defendant’s co-pilot turned his aircraft to the right] in 
order to avoid collision with the DC-3 (Tr. 115). Furthler, 
the evidence shows that the aicraft flown by the Defendant 
and the DC-3 aircraft collided while on courses intersect¬ 
ing at an angle of approximately 74 degrees, with the de¬ 
fendant’s aircraft to the right (Tr. 169). Under such cir¬ 
cumstances, Defendant clearly was not overtaking the DC-3 
aircraft. The two aircraft were on converging courses, 
and the Defendant clearly had the right of way under ihe 
Civil Air Regulations. 

3. Exception is taken to Finding No. 4 (Decision, p. l|L). 
The evidence shows that Defendant did not intentionally 
or knowingly fly his aircraft withint 500 feet of the DC-3 
aircraft. Section 60.103 (d) of the Civil Air Regulations 
does not prohibit the unintentional operation of an aircraft 
within 500 feet of another, but only the intentional opera¬ 
tion of an aircraft in such manner. Further, even if Sec¬ 
tion 60.103 (d) of the Civil Air Regulations prohibited the 
unintentional operation of one aircraft within 500 feet of 
another, the obligation of avoidance would not be the re¬ 
sponsibility of the Defendant, the pilot of the aircraft 
which had the right of way. 

317 4. Exception is taken to Finding No. 5 (Decision, 
p. 11). The evidence does not in any way warrant a 

finding that Defendant operated his aircraft in a careltss 
and reckless manner so as to endanger the lives and prop¬ 
erty of others, and the Examiner has nointed to no fafets 
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which support his finding. The violation of a Civil Air Reg¬ 
ulation alone does not amount to the operation of an air¬ 
craft in a reckless manner, and, moreover, as stated above, 
the evidence of record does not show that Defendant vio¬ 
lated any provision of the Civil Air Regulations. 

5. Exception is taken to Finding No. 6 (Decision, p. 11) 
as being unwarranted by any evidence of record. 

6. Exception is taken to the statement of‘the Examiner 
that the wind at 2,000 feet was “northwest about 8/10 
miles an hour” (Decision, p. 3). The copy of the United 
States Weather Bureau’s official report of the winds aloft 
attached to Defendant’s clearance shows that at 2,000 feet 
the wind was 330 degrees, 10 miles an hour at New York, 
350 degrees, 10 miles an hour at Philadelphia and 360 de¬ 
grees, 14 miles an hour at Richmond (Exhibit 5 d). Cap¬ 
tain Harvey stated that forecast given him prior to de¬ 
parture w^as that the wind would be 320 degrees, 8 to 10 
miles per hour (Tr. 71). The only support for the Exam¬ 
iner’s finding was the testimony of the Universal Airline 
pilots that they actually encountered a head wind of 9 miles 
per hour, and this testimony was directly contrary to that 
of the Defendant and his co-pilot Brown that there was a 

tail wind (Tr. 98,113). 

318 7. Exception is taken to the statement that the 

DC-3 was flying on a course of “255 degrees or be¬ 
tween 255 degrees and 270 degrees” and was making “a 
ground speed of 150 to 155 miles per hour” (Decision, p. 
3). Captain Harvey of the DC-3 aircraft, testified that the 
ground speed of the DC-3 was 144 or 143 miles per hour 
(Tr. 71), and the log of the Universal Airline flight showed 
that the aircraft was making an indicated and true air 
speed of 150 to 152 miles per hour (Exhibit 4 c). Since 
both pilots of the DC-3 aircraft testified that they had a 
head wind of approximately 9 miles per hour (Tr. 44, 71), 
it is cear that the DC-3 was not making a ground speed of 
150 to 155 miles per hour unless the DC-3 pilots were in 
error as to the facts or were misrepresenting the facts. 
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It is also clear that if the two aircraft collided while on 
converging courses of 74 degrees, as found by the Examj 
iner, either the DC-3 could not have been on a course of 
255 to 270 degrees or the DC-4 could not have been on a 
course of 225 to 235 degreees, as testified by Defendant and 
his Co-pilot Brown (Tr. 91, 92, 97, 112, 113). The finding 
of the Examiner, therefore, assumes what is probably the 
principal fact in issue in this case. It is submitted that 
the testimony of the Defendant and his co-pilot is more: 
credible than that of the pilots of the DC-3 aircraft. In the 
first place, the DC-3 pilots had filed a flight plan which 
called for an air-speed of 160 miles per hour (Tr. 37, 146- 
147). This plan was not adhered to in that the DC-3 
319 actually cruised at an airspeed of 150 to 152 miled 
per hour according to the testimony of the DC-3] 
pilots and the log of the DC-3 flight submitted in evidenc^ 
(Tr. 53, 71, Exhibit 4 c). The winds aloft would not affect] 
the airspeed. Yet no explanation of this apparent depar¬ 
ture from the flight plan was ever offered by the DC-o 
pilots. This discrepancy in the testimony of the DC-3 pilots 
cannot he ignored, and until explained satisfactorily it 
seriously reflects on the credibility of their testimony. 

Further, the DC-3 pilots testified that their aircraft wad 
in level flight at the time of the collision, although the dam-] 
age on the DC-3 shows clearly that the DC-3 must have 
been in a left bank as observed by Co-pilot Brown (Exhibit 
7). 

Also, the Board is referred to the testimony of the DC-3! 
crew relating to the serving of coffee in flight. The stew^ 
ardess originally stated that she served coffee to the crew 
of the DC-3 at 6:05 p.m. Captain Norris first admitted] 
the truth of this statement and then said that he did not! 
remember when he was served coffee (Tr. 50, 55). Captain 
Harvey was vague but said he was sure the coffee was 
served before the flight reached Philadelphia (Tr. 77). The 
stewardess then said that she couldn’t remember exactly 
when she served the coffee but was sure that she served 
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it after the flight passed Philadelphia (Tr. 132-133, 136). 
The testimony of the DC-3 crew was such as to raise 
serious doubts as to its accuracy, and in the face of the tes¬ 
timony given by the Defendant and his co-pilot, it cer¬ 
tainly is insufficient to prove that Defendant, and not the 
DC-3, was flying almost at right angles to the airway. 

320 8. Exception is taken to the statement that “the 

record will not support a finding that the aircraft 
approached each other” in such a way that “the DC-3 flew 
in a turn into the DC-4, coming at the DC-4 on a crossing 
course where the DC-4 would be entitled to the right of 
way” nor a finding “that the DC-3 was in a left bank” 
(Decision, p. 5). The only eye-witness to the collision tes¬ 
tified that the DC-3 did approach the DC-4 in a left bank 
and almost at a right angle. The collision damage found 
by Mr. Berman substantiates that testimony in respect to 
the crossing courses of the aircraft (Tr. 164) and the dam¬ 
age to the DC-3 shown in photographs 4, 5, 6 and 7 of Ex¬ 
hibit 7 shows that the DC-3 was banking to the left at the 
time of impact. 

9. Exception is taken to the following statement of the 
Examiner (Decision, p. 6): 

“The log of Eastern’s Washington station transcribed 
that ‘An airplane hit us’, but reception by this station was 
broken up. The message logged by Eastern’s Baltimore 
station, ‘ ... we hit an airplane... ’ was also received in 
New York, and this appears to have been the most accurate 
transcription.” 

The Examiner’s conclusion in this respect is wholly unjus¬ 
tified, and if the Examiner’s conclusion on this point in 
any way influenced his ultimate findings, such findings are 
obviously based on a wholly unrealistic appraisal of the 
evidence available. 

10. Exception is taken to the statement of the Examiner 
that the description of the DC-3 airmen that their flight 
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was straight and level was “consistent with the col-! 

321 lision damage” (Decision, p. 6). Photographs 4, 5, 
6 and 7 of Exhibit 7 show distinctly that the collision 

damage extended much farther down on the right-hand side 
of the DC-3 than on the left-hand side, clear proof that the 
DC-3 was in a left bank at the time it collided with the air¬ 
craft piloted by the Defendant. 

11. Exception is taken to the following statement of the 
Examiner (Decision, p. 6): 

‘ ‘ The DC-4 airmen were uncertain as to whether or not 
their DC-4 had completed a change of course to the left. 
Such a change of course would normally involve a left turn 
with left bank. If Brown was in such a bank when he saw 
the DC-3 it would have been easy for him to attribute his 
own ‘turning toward’ motion to the other aircraft.*** 
Upon the record as a whole, it appears that the DC-3 was 
seen by Brown while the DC-3 was in straight and level 
flight and while the DC-4 was in or leveling out of a change 
of course involving a left bank.” 

The above-quoted statement by the Examiner is clearly 
not warranted from any evidence of record or from any 
conclusions which might be drawn from the evidence. Co-1 
pilot Brown testified that he observed the DC-3 in a left 
bank (Tr. 118). He also stated that the DC-4 was in level 
flight immediately prior to the time of the collision (Tr. j 
113). It is clear that Brown could not have confused a 
left bank of the DC-4 with a left bank of the DC-3, as con- j 
eluded by the Examiner, because had the DC-4 been in a 
left bank the DC-3 would have appeared to be in a right 
bank, and not a left bank. Also, the collision damage as 
shown by the photographs of the collision damage in Ex¬ 
hibit 7 clearly shows that the DC-3 must have been in a left 
bank at the time it collided with the DC-4. 

322 12. Exception is taken to the statement that the 
Defendant testified “that he was just completing his 

change prior to collision” (Decision, p. 7). The Defendant 
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testified that he did not remember whether he had com¬ 
pleted his turn or not, and there is no evidence in the rec¬ 
ord to show that the Defendant “was completing his 
change” of course prior to the collision (Tr. 104-105). 

13. Exception is taken to the following statement (Deci¬ 
sion, p. 7): 

“Defendant denied that he was preparing to leave the 
airways and take the direct route to Miami (roughly 191 
degrees from Port Deposit, more or less over Wilmington, 
N. C.). However, it is more reasonable to assume that he 
was than to accept the alternatively required hypothesis 
that the DC-3 was on a collision course of 74 degrees to the 
right of 230 degrees, flying northwest to Raleigh.” 

There is not justification for assumptions by the Exami¬ 
ner one way or the other. If the Administrator had not 
proven the charges brought, the Examiner was bound to 
find in favor of Defendant. There is nothing in the evi¬ 
dence to show that the DC-4 was heading 191 degrees from 
Port Deposit, and the Examiner was completely unwar¬ 
ranted in making such an assumption. On the contrary, 
as pointed out supra pages 4 and 5, the evidence indicates 
that the DC-3 was flying on a course of approximately 304 
degrees and was beginning to turn left onto the airway at 
the time the DC-3 hit the Defendant’s aircraft and that the 
Defendant was flying on a course of approximately 230 to 
235 degrees. 

323 14. Exception is taken to the following statement 

(Decision, p. 7): 

“Thus, temporarily the DC-4’s course was nearly direct.” 

It is supposed that the Examiner based this statement on 
the “reasonable assumption” referred to above. Certainly, 
he mentions no evidence of record in support of this con¬ 
clusion. 

15. Exception is taken to the following statement (Deci¬ 
sion, p. 8): 

“The DC-4 airmen estimated that their ground speed ex¬ 
ceeded their airspeed, while the DC-3 airmen estimated 
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their ground speed at less than their airspeed. Upon com¬ 
bination of these estimates, particularly that of the DC-4 
airmen, it is apparent that the northwest wind was some¬ 
what behind the DC-4 and somewhat forward of the DC-3. 
Whether the wind was due northwest (315 degrees) or 
more west-northwest (300 degrees) as Pilot Norris re¬ 
called, the DC-4 must have been headed southwardly £m<l 

* # I 

the DC-3 westwardly. The northwest wind on the DCp4’s 
quarter and angularly on the DC-3’s nose confirm other evi¬ 
dence that the DC-4 was at this time on or near the direct 
route heading.” 

The independent evidence of record shows that the wind 
at 2,000 feet was approximately 350 degrees at 10 miles per 
hour (Exhibit 5d) and not northwest or west-northwest as 
assumed by the Examiner. Moreover, the testimony by 
both the DC-3 pilots and the DC-4 pilots related, not to the 
winds prevailing only at the time of the accident, but to the 
winds prevailing from the time they departed from Newark 
until they arrived at the point of the accident. It is clear 
that both aircraft must have been subjected to the s^me 
winds from Newark to the point of the accident and Ijhat 
the only finding warranted by the differences in [tes- 
324 timony by the pilots of the two aircraft is that two 
or all of the pilots were wrong as to what winds actu¬ 
ally prevailed. 

16. Exception is taken to the following statement (Deci¬ 
sion, p. 8): 

“It was found above that Defendant’s DC-4 hit the DC-3 
upon a collision course of 74 degrees, and since such coupes 
place the DC-4 abaft the DC-3’s beam in their approaches 
to collision, there is a prima facie overtaking established. 
Defendant left Newark after the DC-3, in a faster aircraft, 
and flew upon the same general course at the same altitiide. 
Beyond any reasonable doubt, he overtook the DC-3.” 

As the Examiner has found, the Defendant’s aircraft and 
the DC-3 collided while on courses intersecting at an a^igle 
of approximately 74 degrees. However, such a course 
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would not place the DC-4 abaft of the DC-3. The angle 
between a line from the DC-3 to the DC-4 and the forward 
course of the DC-3 was 63 degrees as long as the converg¬ 
ing courses of 74 degrees were maintained. If the DC-4 had 
been abaft of the DC-3, the angle would have been greater 
than 90 degrees. At the time of the collision and for some 
time prior to the collision neither aircraft was overtaking 
the other; the aircraft were clearly on converging courses 
intersecting at an angle of 74 degrees. Moreover, the Civil 
Air Regulations do not intend that the term “overtaking’’ 
is to he determined by whether or not one aircraft left an 
airport later than the other. If such were the case, no 
pilot, at the time of sighting another aircraft crossing his 
course, could determine whether the rule applicable to air¬ 
craft on converging courses governed or whether the rule 
applicable to aircraft on parallel courses governed without 
first determining whether the aircraft sighted had 
325 left his point of departure before or after him. The 
interpretation adopted by the Examiner is not con¬ 
ducive to safety but would only create confusion for pilots. 
It is suggested that for one aircraft to be an “overtaking 
aircraft” within the meaning of the Civil Air Regulations 
the angle between the courses of the aircraft must be 45 de¬ 
grees or less. At no ascertainable time prior to the acci¬ 
dent did the Defendant’s aircraft and the other aircraft 
approach at an angle of less than 45 degrees. Even prior 
to making his 20 degree turn, the Defendant was approach¬ 
ing the DC-3 at a 54 degree angle. 

17. Exception is taken to the following statement (Deci¬ 
sion, pp. 8-9): 

“It is equally obvious, upon the record, that he [the De¬ 
fendant! did not sufficiently give way to the right, and that 
he had no prior arrangement with Pilot Norris for flying 
within 500 feet of the DC-3. The allegations of paragraphs 
III and IV of the complaint appear established and it re¬ 
mains to consider whether or not Defendant’s violations 
were unavoidable or subject to mitigating circumstances. 
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Co-pilot Brown’s last-minute attempt to put the DC-4 jmto 
a right bank cannot be regarded as compliance with secjtion 
60.103 (c)(3) of the Civil Air Regulations.” 

The Civil Air Regulations clearly do not prohibit the j un¬ 
intentional operation of one aircraft within 500 feet of 
another. The provision in Section 60.103 (c)(3) permitting 
such operation if prior arrangements are made shows fhat 
only intentional operation within 500 feet of another Air¬ 
craft is prohibited. Obviously it is many times impossible 
for a pilot to prevent another aircraft from coming within 
500 feet, since he has no way of controlling the operations 
of the other aircraft. Moreover, the testimony of jCo- 
326 pilot Brown, as the Examiner agrees, shows that jthe 
Defendant’s aircraft was turned up and to the righjt as 
soon as the DC-3 aircraft was observed (Tr. 115). Clearlyi, no 
more could have been done by the Defendant or his co-^ilot 
to comply with Section 60.103 (c)(3). The Civil Air Regu¬ 
lations do not require that a pilot give way “sufficiently’!’ to 
the right. The Defendant gave way to the right as soorl as 
the DC-3 was seen and thereby complied with the Civil jAir 
Regulations. 

18. Exception is taken to the following statement (Deci¬ 
sion, p. 9): 

“Although the collision approach of the two airplanes 
has been found to be 74 degrees and the DC-3 at a position 
where Defendant could not see it at impact, the record does 
not indicate that Defendant flew upon such collision coujrse 
for a substantial period of time prior to the accident. Grant¬ 
ing that he could not have seen the DC-3 for as long a time 
as this collision course was maintained, the evidence indon- 
trovertibly shows that Defendant had turned into suc]i a 
course shortly prior to the accident. There does not appear 
to be any good reason why Defendant or his co-pilot sholild 
not have seen the DC-3 in the course of this turn that \fcms 
made in their change of course.” 

As the Examiner has found, at the time of the collision 
the DC-4 and the DC-3 were on courses intersecting at ap- 

I 

I 
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proximately 74 degrees. As long as these courses were 
maintained at a constant speed, the angle of sight from the 
DC-4 to the DC-3 was 43 degrees from the forward course 
of the DC-4 (Tr. 167-168). The Defendant testified that 
some time prior to the collision he made a 20 degree turn 
to the left. Even if it be assumed that the Defendant had 
only just completed this turn prior to the moment of im¬ 
pact, the angle of sight from the DC-4 to the DC-3 would 
have varied only between 46^4 degrees and 43 de- 
327 grees, a variation of only 3}4 degrees, from an un- 
ascertainable time prior to making the turn until the 
time of the collision. A post six inches in width was on the 
left front side of the windshield of the DC-4. This post was 
approximately 45 degrees from the front and defiladed an 
area of 9 degrees for a person sitting in the captain’s seat, 
as was the Defendant. Therefore, the evidence clearly 
shows that the post on the left front side of the windshield 
of the DC-4 defiladed the DC-3 from the view of the De¬ 
fendant during the entire approach of the two aircraft. 

19. Exception is taken to the following statement (Deci¬ 
sion, p. 9): 

“Even if Defendant had flown for an appreciable length 
of time upon the 74 degree collision course wherein his view 
was obstructed, which may now be assumed for purposes 
of argument only, there does not appear to be any reason 
why he should not have had his co-pilot, who was acting as 
lookout, observe the area to the DC-4’s left.” 

The Defendant’s uncontroverted testimony shows that he 
had instructed the co-pilot to act as a lookout prior to the 
time of the collision (Tr. 94). Also, Co-pilot Brown testi¬ 
fied that he was acting as lookout immediately prior to the 
time of the collision, that he had been looking to the right 
and that he saw the DC-3 when he turned to look to the left 
(Tr. 114). There is no evidence of record to show where 
Co-pilot Brown was looking prior to his looking to the right, 
but there are clearly no grounds for an assumption that he 
had not looked to the left. It is certainly the duty of 





328 a lookout to observe to the right as well as toj the 
left, and neither the Defendant nor the co-pilot Jhad 
any reasonable grounds for thinking that the DC-3, wjiich 
should have been flying down the airway immediately in 
front of them, would come at them almost 90 degrees f]rom 
the left. 

20. Exception is taken to the following statement (Deci¬ 
sion, p. 9): 

“Defendant must accept responsibility for the violations 
of his subordinates, since the safety responsibility jwas 
primarily his own.” 

The Civil Air Regulations do not justify such a conclu¬ 
sion. The Defendant is not responsible for all the act£ of 
his co-pilot but responsible only for carrying out his duties 
as captain of the aircraft and preventing such misfeasajnce 
on the part of the co-pilot as he is reasonably able. 'jFhe 
co-pilot himself is a certificated airman and is responsible 
for his own acts; the Defendant is responsible for the illegal 
acts of his co-pilot only in the event that it can be sh<j>wn 
that he failed to carry out his responsibilities as captaii of 
the aircraft. However, no charge is here brought against 
the Defendant for his failure to carry out his responsibili¬ 
ties as captain of the aircraft, and the Examiner was unjus¬ 
tified in making any findings relative to such a charg^. 

21. Exception is taken to the following statement (Deci¬ 
sion, p. 10): 

“Defendant’s lack of precaution in not maintaining an 
increased vigilance at that time appears inexcusable.” 

There is no evidence in the record showing that the be- 
fendant did not take the proper precautions or that he ^iid 
not increase his vigilance immediately prior to the 
329 accident. The cause for the Defendant’s not observ¬ 
ing the approach of the DC-3 was not lack of vigi¬ 
lance, but, as was shown by the Board’s expert, Mr. Bjer- 
man, the presence of the six-inch windshield post to the 
front and left of the Defendant. 

22. Exception is taken to the following statement (Deci¬ 
sion, p. 10): 
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“Upon the record herein, there does not appear to he any 
inavoidahility of the accident proved, nor any good and suf¬ 
ficient cause to justify Defendant’s failure to observe Sec¬ 
tions 60.103 (c)(3) and (d) of the Civil Air Regulations.” 

As stated above, the evidence of record does not show any 
violation of the Civil Air Regulations on the part of the 
Defendant. 

23. Exception is taken to the following statement (Deci¬ 
sion, p. 10): 

“From the above discussion, it appears that Defendant’s 
failure to observe the Civil Air Regulations brought the 
lives of some 74 passengers and some seven crew members, 
including his own, into jeopardy. Under all the circum¬ 
stances which indicated the need for a vigilant and effective 
lookout, as discussed above, it appears that he was guilty 
of careless and reckless conduct in not having such a look¬ 
out provided.” 

A failure to observe the Civil Air Regulations does not 
of itself establish careless and reckless conduct. Reckless 
conduct within the meaning of Section 60.101 involves in¬ 
tentional actions exhibiting an utter disregard for the 
safety of others and means much more than a mere unin¬ 
tentional violation of the Civil Air Regulations, for the 
regulations clearly do not prohibit careless conduct 

330 alone but only careless and reckless conduct. As 
shown above, Defendant violated no Civil Air Regu¬ 
lation. Moreover, there is no evidence at all to support 
the finding that Defendant was careless and reckless in not 
providing a vigilant and effective lookout; the only evidence 
shows that the Defendant did provide such a lookout (Tr. 
94,114). 

• ••••••••• 

331 Wherefore, Defendant respectfully asks that the 
Board allow this appeal and the above-stated excep¬ 
tions to the initial decision herein and that the Defendant 
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be permitted to file brief and to present oral argument in 
support thereof. 

Respectfully submitted, 

Gambrell, Harlan & White 
825 Citizens & Southern Sank 
Building 

Atlanta 3, Georgia 
Attorneys for Defendant . 

June 30, 1948 

* * * * * # * * * ! • 

Received August 2,1948 

Excerpt from Respondent’s Brief in Support of Exceptions 

to Examiner’s Report. 

From the foregoing it is clear that Defendant was not 
careless or reckless, unless the Board can find that the De¬ 
fendant failed to look around the post with sufficient fre¬ 
quency and that his failure to do so constituted carelessness 
or recklessness. There is no evidence in the record jhat 
Defendant did not look around the windshield post; Defen¬ 
dant was never questioned on this point. 

However, even if the Board finds that the fact that the 
Defendant did not see the DC-3 prior to the collision 
377 warrants the conclusion that he did not look aropnd 
the windshield post immediately prior to the ajcci- 
dent, such a conclusion would not justify a finding that De¬ 
fendant was careless or reckless. As shown by the dia¬ 
grams opposite pages 30 and 31, two minutes prior to the 
collision the Defendant’s DC-4 was more than five ihiles 
from the DC-3. Since it would not have been possible for 
the Defendant to have seen the DC-3 at a distance greater 
than approximately five miles, the fact that the Defendant 
did not see the DC-3 could not possibly support a finqing 
that the Defendant failed to look around the windshield post 
except for a period of less than two minutes immediately 
prior to the collision. 

Certainly it would not be reasonable to hold that the pe- 
fendant had the duty of looking around the windshield jjost 
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at least every two minutes throughout the flight. Such a 
requirement would hinder a pilot in flying his aircraft 
safely, would be a senseless and burdensome restriction on 
the prudent exercise of his discretion, and would be unrea¬ 
sonable as well as unrealistic. 

It is clear, therefore, that the fact that the Defendant did 
not see the DC-3 prior to the collision does not warrant a 
finding that Defendant was careless or reckless, and the 
Board should find that the Defendant did not violate Sec¬ 
tion 60.101 of the Civil Air Regulations. 

• ••#*#*••• 
393 Received Aug 9 1948 

BEFORE THE CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

Docket No. SR-1944. 

T. P. Wright, Administrator of Civil Aeronautics, Plaintiff, 

v. 

Joseph B. Kuhn, Defendant. 

Administrator’s Answer to Defendant’s Exceptions. 

The Defendant’s appeal and exceptions to the Initial De¬ 
cision of Examiner Harley G. Moorehead, Jr. have been 
received by the Administrator and found to be without 
merit. The Administrator supports the Examiner in each 
and every instance wherein Defendant has excepted and 
requests thirty days within which to file a brief in support 
of this position. The Administrator further opposes De¬ 
fendant’s request for oral argument on the grounds that 
it will serve no useful purpose in that the record in the case 
is complete. 

The Administrator respectfully requests that Defen¬ 
dant ’s appeal be denied. 

R. E. Elwell, 

General Counsel. 
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Received November 15,1948 

Excerpt from Respondent’s Reply Brief. 

Ill 

i 

The Defendant Did Not Violate Section 60.101 of t|he 
Civil Air Regulations as Charged. 

In paragraph V of the complaint, the Defendant is charged 
with operating his aircraft in a careless and reckless man¬ 
ner, contrary to the provisions of Section 60.101 of the Civil 
Air Regulations. The Administrator seeks to support sijich 
a charge on the sole ground that the Defendant failed to 
avoid the collision with the DC-3. The Defendant did hot 
see the DC-3 prior to the collision, and the sole issue is 
whether the Defendant was careless and reckless in failing 
to see the DC-3. 

• • * * # • « # #|# 
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Opinion and Order. 

Order Serial No. S-219 
Decided February 4, 1949 

By the Board : 

I 

i 

This case comes before us on exceptions by the Respon¬ 
dent to the examiner’s initial decision, finding that Respon¬ 
dent had violated the Civil Air Regulations in certain Ire- 
spects and suspending his airman certificate for a period of 
40 days. Respondent filed brief in support of his excep¬ 
tions and has requested oral argument. The Administrator 
replied to Respondent’s exceptions and asked that the Ap¬ 
peal be denied. For reasons hereinafter set forth, otal 
argument is denied. 

436 Subsequent to the assignment of this case for pub¬ 
lic hearing, the parties stipulated that the Respon¬ 
dent waived his right to initial hearing under section 6f)9; 
that the examiner would use as a basis for determining fhe 
facts in the case the testimony presented at the Board’s in¬ 
vestigation of the accident involved, but not the Board’s 
accident report; that the Administrator would recommend 
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a 60 day suspension of Respondent’s Airman Certificate, 
and that the Respondent would ask dismissal of the com¬ 
plaint without suspension or revocation of his certificate. 

Respondent is an air transport pilot employed by Eastern 
Air Lines and was the pilot in command of an Eastern Air¬ 
line DC-4 transport plane which collided with a Universal 
Airline DC-3 transport plane on December 19, 1946, near 
Aberdeen, Maryland. None of the crew or passengers was 
injured in the accident but the planes were extensively dam¬ 
aged. 

Both planes were en route from Newark to Miami with 
clearance for flight at 2000 feet on Amber Airway No. 7. 
The Universal flight was authorized under instrument rules, 
with airspeed of 160 miles per hour, and the Eastern flight 
under contact flight rules, with airspeed of 210 miles per 
hour. The DC-3 departed at 17:07, with its first scheduled 
stop at Raleigh-Durham, and Eastern’s DC-4 was cleared 
15 minutes later or at 17:22, for a non-stop flight. The Re¬ 
spondent in command of Eastern’s plane was given notice 
of the DC-3 flight ahead of him. 1 At at point about 2.5 miles 
west of Havre de Grace, Maryland, the two planes collided 
at an angle of approximately 74 degrees. At the time of 
impact, between 18:05 and 18:07, the Universal plane was 
to the left of the Eastern plane. The weather was clear 
and visibility very good. The lights on both planes were 
functioning properly. 

437 The Administrator filed a complaint against Re¬ 
spondent charging: 

(1) That Respondent deviated from the route authorized 
for his flight; 

(2) That he failed to comply with the Civil Air Regula¬ 
tion requiring that an overtaking plane must give way to 
the right; 

(3) That he flew within 500 feet of another airplane with¬ 
out prior arrangements therefor; and 

(4) That by virtue of the facts alleged in paragraphs 1, 
2 and 3, Respondent operated an aircraft in a careless and 

1 Respondent upon departure receipted for traffic verbatim—“Universal 
Airline NC 54374 off Newark at 17:08 cruising 2000 feet .’’ 





reckless manner so as to endanger the lives and property 
of others. 

The examiner found the allegations set forth in para¬ 
graph (1) above were not established but found the other 
charges to be established and ordered Respondent’s Air¬ 
man Certificate suspended for forty days. 

Respondent excepts to the Administrator’s charge jof 
deviation from the authoritzed airway. Inasmuch as the 
examiner concluded that a deviation from the course whs 
not established by the record, this exception is moot ahd 
need not be further considered. 

The examiner found that the Respondent failed to com¬ 
ply with the Civil Air Regulation then in effect which Re¬ 
quired an “overtaking” aircraft to give way to the righ^. 2 
Respondent contends that, on the contrary, it was the duty 
of the pilot of the Universal aircraft to give way to tire 
left. This contention is based on the claim that the tvjvo 
aircraft were “converging” within the meaning of the 
appropriate Civil Air Regulation 3 then in effect. He Ar¬ 
gues that where there is an overtaking or a convergence 
must be determined by the relation of the planes as they 
approach each other on their respective courses. He then 
reasons that a convergence occurred because of the angle 
of collision (approximately 74 degrees) as established by 
the record. 

438 After examining all pertinent facts, we have con¬ 
cluded that an overtaking rather than a convergence 
occurred, within the meaning of the Regulations. Both trips 
had identical points of origin and destination, each carrier 
filing a flight plan prior to departure. Both airplanes fal¬ 
lowed the same general flight track prior to impact, usiijig 
the same airway and same altitude. Respondent was cap¬ 
tain of the larger and faster DC-4 which departed frqm 
Newark 14 minutes after the takeoff by the Universal DC{3. 
Respondent was admittedly notified by the tower that the 

2 Section 60.103(c)(3) Overtalcing. An overtaken aircraft has the right 
of way and the overtaking aircraft, whether climbing, descending, or in lejvel 
flight, shall alter its course to the right. 

3 Section 60.103(c)(1) Converging. When two aircraft are on crossing 
courses at approximately the same altitude, the aircraft on the left shall 
give way. 
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DC-3 flight immediately preceded his own flight at 2,000 
feet, the same cruising altitude at which he was instructed 
to proceed. 

We are unable to agree with Respondent that the sole 
determinant of whether an overtaking or a convergence oc¬ 
curred is the directional relation of the planes on their re¬ 
spective oourses at the point of intersection. We think 
that a number of factors may have some effect on this ques¬ 
tion and that it can only be resolved by giving careful con¬ 
sideration to the particular facts and circumstances of each 
case. We have concluded that Respondent’s knowledge that 
he would ultimately pass the slower DC-3 pursuing the 
same track, coupled with the lack of such advance notice 
to the Universal pilot, is the significant factor which estab¬ 
lishes an overtaking herein. The other facts stated above 
cumulatively support this conclusion. 

It follows from the evidence of record, therefor, that Re¬ 
spondent failed to give way to the right as required of an 
overtaking aircraft by the Civil Air Regulations. The fact 
that his co-pilot ultimately accomplished a right turn does 
not seem to satisfy the letter and spirit of the Regulations, 
for the reason that this emergency measure was not under¬ 
taken until the co-pilot sighted the DC-3 immediately before 
impact. 

439 Respondent has excepted to the examiner’s finding 
that he operated his aircraft within 500 feet of the 
Universal DC-3 without prior arrangement therefor, con¬ 
trary to Section 60.103(d) of the Civil Air Regulations 
then in effect. This exception is based on the contention 
that this provision applies only where such operation is 
intentional and not where the pilot is unaware of the prox¬ 
imity of the other aircraft. Inasmuch as we have already 
established a policy consistent with the examiner’s finding 
on this issue, 4 Respondent’s exception is not sustained. We 
do not consider the noncompliance with the proximity rule 

4 In the Matter of LeRoy Nelson Smith, Respondent, Docket No. SR-1406. 
(Decided July 18, 1947). 
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by the Universal pilot as material or relevant to this deci¬ 
sion. 

The crux of the questions presented by Respondent’s ex¬ 
ceptions is whether the Respondent could and should ha4e 
seen the DC-3. Respondent contends that he had been in¬ 
formed that the DC-3 was proceeding in front of him along 
the same airway and at the same altitude and that it was 
natural that he would expect to see the DC-3 directly }n 
front of him, that the knowledge that the DC-3 was in front 
would naturally cause the Respondent to maintain an un¬ 
usually good lookout toward the front with a relative^ 
less intensive lookout to the sides and that the Respondent 
was looking out to the front at the time the collision oc¬ 
curred. The record shows that neither the Respondent ncir 
his copilot observed the DC-3 up to the moment before im¬ 
pact when the copilot, who testified that he had been 
440 looking to the right, looked to the left and saw the 
DC-3, whereupon he immediately seized the controls 
and maneuvered the plane to the right. Even at this tirqe 
Respondent did not realize the reason for the copilot’s ac¬ 
tion. 

There is considerable conflict in the record as to the rela¬ 
tive bearing of the two planes at the time of collision and 
immediately prior thereto. A short time before the acci¬ 
dent, either at Bainbridge, Maryland, or between Bain- 
bridge and Port Deposit, Maryland, Respondent made a 
turn to the left which he estimated as a 20 degree turn and 
his copilot estimated to be a 35 degree turn. There is con¬ 
siderable discussion of record as to whether Respondent 
had completed this turn or whether he was still in the turjn 
at the time of impact. No contention is advanced that the 
collision resulted from the turn. Its relevancy relates to 
its effect upon the area of vision afforded Respondent. The 
evidence and testimony of record developed that the left 
area of vision for Respondent was obstructed by a wind¬ 
shield post described as about six inches wide. Both the 
Respondent and the witness for the Safety Bureau placed 
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this post approximately 45 degrees to the left from dead 
ahead. At the angles of approach and with the restricted 
vision due to the windshield post, the area in which the 
DC-3 was flying was blocked from Respondent’s vision. The 
precise extent to which Respondent’s vision was limited de¬ 
pends upon the position of the pilot’s chair which could he 
moved either forward or backward and the record does not 
establish its exact position. Whatever may have been the 
effect of the post in restricting the area of Respondent’s 
vision from a forward position it would seem that the Re¬ 
spondent was not relieved from the responsibility of look¬ 
ing around the post and of scanning the area from 
441 different angles by moving his head. The record 
supports the conclusion that the Respondent and his 
copilot expected to see the DC-3 on the right and it was to 
the right that the lookout was particularly directed. 

The responsibility of the first pilot in multi-crew aircraft 
for the maintenance of proper lookouts, has been discussed 
in a previous case involving a collision by two aircraft. 5 In 
that case we said: 

“Respondent Smith was the first pilot and as such the 
pilot in command of the aircraft. His responsibility for 
the safe operation of the aircraft is fixed by the Civil Air 
Regulations and is one which he cannot delegate. This re¬ 
sponsibility requires that the pilot take all reasonable pre¬ 
cautions to avoid accidents, and his failure to do so sub¬ 
jects him to disciplinary action under the Civil Aeronau¬ 
tics Act of 1938. In this case Captain Smith failed to main¬ 
tain a proper lookout himself or to have an effective ar¬ 
rangement with his co-pilot to insure the maintenance of 
such lookout. Such failure was negligence on the part of 
Captain Smith. ...” 

We think that a clear responsibility rested on the Re¬ 
spondent herein to see that a lookout was maintained from 
all angles, in view of his definite knowledge that the DC-3 
was in the general vicinity. He could have seen the DC-3 by 


3 See Note 4 supra. 
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looking around the obstruction of the windshield post, Ais 
failure to maintain a proper lookout and to comply with tjhe 
overtaking and proximity rules of the Civil Air Regula¬ 
tions, hereinbefore considered, lead us to the conclusion 
that Respondent was careless in the operation of his air¬ 
craft, contrary to provisions of Section 60.101 of the Civil 
Air Regulations then in effect. 

While Respondent did endanger the lives and property of 
others, we cannot agree that the finding of reckless opera¬ 
tion should be sustained. The facts do not establish a wil¬ 
ful or intentional disregard of the Civil Air Regulations. 
Nor do they indicate that Respondent manifested a he^d- 
lessness, rashness, or indifference to the natural and prob¬ 
able consequences which might be expected to result, alid 
did result, from an inadequate lookout. Respondent’s dere¬ 
liction clearly constituted carelessness, but his ac- 
442 tions cannot reasonably be characterized as reckless. 

Consequently, the exception by Respondent to tips 
finding of the examiner is sustained. 

Additional exceptions were noted by Respondent to cer¬ 
tain statements and conclusions expressed by the examinjer 
with respect to such matters as the direction and effect |of 
the wind; the heading of each plane; whether the DC-3 whs 
in a left bank or flying straight and level at the time of 
impact; whether the DC-4 was preparing to leave the air¬ 
way, and whether the DC-4 was abaft the DC-3. 

To the extent that these and similar other exceptions a.'re 
not covered by the foregoing discussion, we note that there 
would be no change in the findings even though we were to 
rule in favor of the Respondent on all of the remaining Ex¬ 
ceptions. This is because the exceptions relate to matters 
that are not determinative of the issues. To illustrate, Tjve 
do not feel it is necessary to decide whether the examiner 
correctly found that since the DC-4 was abaft the DC-3 in 
their approaches to collision a prima facie overtaking wUs 
established. As hereinbefore noted we base our finding 
that the DC-4 was the overtaking plane upon other grounds. 


I 
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To particularize further, the effect of the wind on the 
ground speed of the two planes is not a determinative fac¬ 
tor where the primary question is whether the pilot of the 
overtaking plane should have seen the overtaken plane. 

It may not be inappropriate to point out that we are not 
here concerned with the relative degree of culpability of 
the pilots of the two aircraft involved nor do the facts sup¬ 
porting our findings depend solely upon the testimony of 
any member of the DC-3 crew. The question of the credi¬ 
bility of their testimony as to the course they were flying 
and whether the DC-3 was in a left bank or flying straight 
and level involves collateral matters which do not affect 
the ultimate findings. We are concerned in this proceed¬ 
ing solely with the question of whether the Respon- 
443 dent committed the violations of the Civil Air Regu¬ 
lations as charged by the Administrator. 

Respondent has requested leave to present oral argument 
stating in support of his request that by stipulation of the 
parties the record in this case consists of the evidence and 
testimony presented at the Board’s accident investigation; 
that the accident hearing was not an adversary proceeding 
but was conducted by a panel of experts; and that much of 
the evidence requires technical explanation which can now 
be provided only by oral argument. Respondent further 
urges that the initial decision indicates that much evidence 
in favor of Respondent was not considered and that other 
evidence was not tested for credibility. 

By stipulation of Respondent and the Administrator, this 
case was submitted on the record of evidence taken at the 
hearing in the accident investigation. Ample opportunity 
to discuss technicalities of evidence and to point out any 
errors made by the examiner have been given Respondent; 
Respondent has filed extensive exceptions and brief in sup¬ 
port thereof. In these circumstances, Respondent’s re¬ 
quest for oral argument is denied. 

TJpon consideration of the entire record in the present 
proceeding we find: 
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1. That Respondent, during all times mentioned in the 
Complaint was and is now the holder of Pilot Certifi¬ 
cate No. 5896 with Airline Transport Pilot Rating ; 

2. That Respondent, on or about December 19, 1946, 
piloted as Captain in command, a DC-4 aircraft iderlti- 
fied as NC 88813, on Eastern Air Lines scheduled 
flight No. 605 out of Newark, New Jersey, bound for 
Miami, Florida; 

I 

3. That Respondent, on the flight described in paragraph 
2 above overtook an aircraft identified as Universal 
Airline DC-3 No. NC54374, at a point in the vicinjty 
of Havre de Grace, Maryland, and failed to give wjay 
to the right, contrary to the provisions of Seetijon 
60.103(c)(3) of the Civil Air Regulations then in 
effect; 

4. That Respondent, at the time and place aforesaid, 
flew within 500 feet of another aircraft without pr}or 
arrangement therefore, contrary to the provisions of 
Section 60.103(d) of the Civil Air Regulations then 
in effect; 

5. That Respondent, by reason of the foregoing facts re¬ 
cited in findings 3 and 4 operated his aircraft iij a 
careless manner so as to endanger the lives and prop¬ 
erty of others, contrary to the provisions of Seetijon 
60.101 of the Civil Air Regulations then in effect; ajnd 

6. By reasons of the findings set forth in paragraphs 
3, 4 and 5, the public interest requires the suspension 
of Respondent’s airman certificate as hereinafter ket 
forth: 

It Is Ordered, That the Respondent’s pilot certificate IjTo. 
5896 be and it is hereby suspended for a period of 40 dajys. 
Such period of suspension shall commence to run on the 
14th day of February, 1949, and shall continue in effect 
until such certificate has been suspended for an aggregate 
period of 40 days. 
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O’Connell, Chairman, Ryan, Lee, Jones, and Adams, 
Members of the Board, concurred in the above opinion. 

(SEAL) 

Attest : 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 

450 Received Feb. 21, 1949 

Petition of Respondent For Reconsideration and 

Oral Argument. 

Tbe Respondent herein, Joseph B. Kuhn, hereby petitions 
the Board for reconsideration of its decision, dated Feb¬ 
ruary 4, 1949, in this proceeding and asks that the Board 
hear oral argument relative thereto. In support of his peti¬ 
tion Respondent shows the Board as follows: 

Statement of the Facts 

The charges brought by the Administrator against Re¬ 
spondent arise out of a mid-air collision between a DC-4 
aircraft operated by the Respondent (hereinafter some¬ 
times referred to as “the DC-4”) and a DC-3 operated by 
Universal Airline (hereinafter sometimes referred to as 
“the DC-3”) on December 19,1946, west of Havre de Grace, 
Maryland. In its decision of February 4, 1949 the Board, 
without hearing oral argument, found Respondent guilty of 
certain of the charges brought by the Administrator and 
ordered suspension of Respondent’s pilot’s certificate for a 
period of 40 days. On February 14, 1949, the Board stayed 
the suspension of Respondent’s pilot’s certificate pending 
filing of this petition and decision thereon. 

Respondent was captain of Eastern Air Lines Flight 605 
scheduled to operate non-stop from the Newark Municipal 
Airport, New Jersey, to the Miami International Airport, 
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Florida (Tr. 16). His co-pilot was Roland J. Brown !(Tr. 
16). Flight 605 took off from the said Newark Airpolrt at 
1722 hours E.S.T. (Tr. 16) and proceeded southwest clown 
the northwest side of Amber Airway No. 7, pajssed 
451 to the northwest of the Northeast Philadelphia j Air¬ 
port, followed the bend in the airway by turniiig to 
the right at a point northwest of the Southwest Philadel¬ 
phia Airport, and proceeded down Amber Airway Ho .7 
toward the intersection of the southwest leg of the Phila¬ 
delphia beam and the northeast leg of the Washington Ifeam 
near Bel Air, Maryland (Tr. 90-92, Ex. 2A). At approxi¬ 
mately 1805 hours, when the DC-4 was almost due wett of 
Havre de Grace, Maryland, the DC-4 was struck by a DC-3 
which was crossing Respondent’s course from the left at ap¬ 
proximately a right angle (Tr. 92-93, 118-119, 164). inde¬ 
pendent and uncontroverted evidence by the Board’s I own 
expert has established that the two aircraft collided \idrile 
on courses intersecting at 74 degrees (Tr. 118, 119, 164). 

The DC-3 involved in the collision was found to have jbeen 
operated by Universal Airline and flows by Captain H^nrv 
Norris and Co-pilot Eugene N. Harvey (Tr. 36). The |)C-3 
had departed from the Newark Airport at 1707 hours EjS.T. 
under a flight plan authorizing it to operate down Amber 
Airway No. 7 to the Raleigh-Durham Airport, North Caro¬ 
lina (Tr. 37-38, 146-147). How the DC-3 came to be oper¬ 
ating at almost right angles to the airway and to the course 
of Respondent’s aircraft when it should have been fljving 
directly down the airway has never been explained, jt is 
evident, however, from the testimony of the DC-3 pilots ithat 
they had little or no knowledge as to their location at the 
time the collision occurred (Tr. 42, 69,172-175, Ex. 2A),jand 
it may be reasonably concluded that the DC-3 had beeji off 
its authorized course to the southeast and was returning to 
the airway when the collision occurred. 

At the time Respondent left the Newark Airport, he ^was 
informed that a Universal Airline plane was 15 minutes 
ahead of him and was supposed to be following the sjame 


I 
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airway (Tr. 147). The Respondent established that he 
would sight the DC-3 around Baltimore (Tr. 106). 

At the time the collision occurred the Respondent was 
maintaining a lookout to the front (Tr. 101), and his co¬ 
pilot was maintaining a lookout to the left, having only im¬ 
mediately prior to that time been maintaining a lookout to 
the right (Tr. 114). 

The Respondent did not see the DC-3 prior to the 
452 collision (Tr. 102-103). In the DC-4 there were two 
■windshield posts, one 6 inches wide and one 4 inches 
wide, which completely blocked the DC-3 from the Respon¬ 
dent’s view (Tr. 97,103-104,167). 

Neither of the two DC-3 pilots saw the DC-4 prior to the 
collision, and there is no evidence of record to show why 
both the DC-3 pilots failed to see the DC-4 (Tr. 44). Re¬ 
spondent’s co-pilot was the only one who saw and recog¬ 
nized the impending collision (Tr. 114-115, 118-119). As 
soon as Respondent’s co-pilot saw the DC-3, he pulled the 
DC-4 up and to the right, but was unable to avoid the on¬ 
coming DC-3 completely (Tr. 114-115, 118-119). 

Statement of the Issues 

The Administrator has charged Respondent with the fol¬ 
lowing violations of the Civil Air Regulations: 

1. That Respondent deviated from his authorized route 
contrary to Section 61.731. 

2. That Respondent failed to give way to the right upon 
overtaking the DC-3 contrary to Section 60.103(c)(3). 

3. That Respondent flew within 500 feet of another air¬ 
plane without prior arrangements thereefor contrary to 
Section 60.103(d). 

4. That by virtue of the facts alleged in paragraph 1, 2 
and 3 and the collision with the DC-3, Respondent operated 
his aircraft in a careless and reckness manner so as to en¬ 
danger the lives and property of others, contrary to Section 
60.101. 
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The Examiner found that the first violation charged had 
not been established and that charge is no longer in is'pue. 
The Examiner found Respondent guilty of the other t(iree 
violations charged, and in its decision of February 4, 1&49, 
the Board affirmed the Examiner’s ultimate findings in these 
respects, but not all of the Examiner’s subsidiary findings 
of fact. 

Respondent asks the Board to reconsider its decision for 
the following reasons: 

1. The Board erred in finding that the Respondent was 
operating an overtaking aircraft within the meaning^ of 
Section 60.103(c) (3) and in finding that Respondent failed 
to give "way to the right within the meaning of that section, 
and in failing to make adequate and sufficient finding^ of 
fact to support its ultimate finding that Respondent 
Section 60.103(c) (3). Further, Section 60.103(c) 
interpreted by the Board, is so indefinite and lacking in 
meaning that its enforcement against Respondent would| be 
a denial of due process of law. 

453 2. Section 60.103(d), as interpreted by the Bodrd, 

is unjust and unreasonable and deprives Respondent 
of due process of law, or otherwise is so indefinite and lack¬ 
ing in meaning that its enforcement against Respondent 
would be a denial of due process of law. 

3. The Board erred in finding that Respondent was care¬ 
less contrary to the provisions of Section 60.101, and jhe 
Board has failed to make adequate and sufficient findings 
of fact on which to base its finding that Respondent violated 
Section 60.101. 

4. The Respondent is entitled to oral argument befbre 
the Board, and a denial thereof is contrary to due process 
of law. 


riolhted 
(3),| as 


i 
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I 

The Respondent Did Not Violate Section 60.103 (c) (3) 
of the Civil Air Regulations as Found by the Board, 
the Board’s Findings in Such Respect are Inadequate 
and Insufficient, and Said Section, as Interpreted by 
the Board is so Indefinite and Lacking in Meaning 
That Its Enforcement Would be a Denial of Due 
Process of Law. 

A. Respondent was not operating an overtaking aircraft 
within the meaning of Section 60.105(c) ( 3) of the Civil Air 
Regulations. The Board has found that Respondent was 
operating an overtaking aircraft within the meaning of Sec¬ 
tion 60.103(c) (3) despite the fact, accepted by the Board, 
that the two aircraft collided at an angle of 74 degrees (De¬ 
cision, p. 4). The Board has also stated that even if it were 
to decide that the DC-4 was not “abaft the DC-3 in their 
approaches to collision”, it would rule that Respondent was 
operating an overtaking aircraft within the meaning of Sec¬ 
tion 60.103(c) (3) (Decision, p. 8). 

These two findings by the Board are so far contrary to 
the plain meaning of the word “overtaking” that the reg¬ 
ulation as presently interpreted by the Board is clearly in¬ 
capable of being understood by ordinary men. 

The Board also concluded that the significant factor es¬ 
tablishing an overtaking was the “Respondent’s knowledge 
that he would ultimately pass the slower DC-3 pursuing the 
same track, coupled with lack of such advance notice to the 
Universal pilot” (Decision, p. 4). What relation could Re¬ 
spondent’s knowledge possibly have on the issue of whether 
in fact there was an overtaking, especially in view of the 
fact that the information which Respondent had was not 
true in fact? 

454 The Board has also said that “other facts” cumu¬ 
latively support the conclusion that there was over¬ 
taking. Apparently the “other facts” referred to are the 
following (Decision, p. 4): 
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“Both trips had identical points of origin and destina¬ 
tion, each carrier filing a flight plan prior to departure. 
Both airplanes followed the same general flight track pp.or 
to impact, using the same airway and same altitude. ’ ’ 

The Board itself found elsewhere in its decision that the 
destinations of the two aircraft were different (Decision, 
p. 2). Respondent’s destination was Miami, and the DC-3’s 
destination was Raleigh-Durham (Decision, p. 2). 

If the two aircraft followed the same flight track, tow 
was it possible that the two aircraft collided at a 74 decree 
angle, as the Board itself has found was the case (Decision, 
p. 2) f The significant factor is that the two flight paths 
did differ so much so that the aircraft collided at an angle 
of 74 degrees,—and it should be re-emphasized that an aflgle 
of 74 degrees is almost a right angle. 

The result of the Board’s holding is that if one aircfaft 
departs after another from the same airport, the aircraft 
last departing is an overtaking aircraft within the meaning 
of Section 60.103(c) (3) even if the two aircraft later bol- 
lide while approaching headon. Such a result is so mani¬ 
festly contrary to the understanding which any ordinary 
person would obtain from reading Section 60.103(c) ^3), 
that the Board should, in fairness to all pilots as well asjthe 
Respondent, reconsider its decision on this point. 

Section 60.103(c)(3) as in effect at the time the collision 
occurred read as follows: 

“ Overtaking . An overtaken aircraft has the right of \|ray 
and the overtaking aircraft, whether climbing, descending 
or in level flight, shall alter its course to the right.” 

It will be noted that Section 60.103(c) (3) requires defi¬ 
nite action to be taken by the overtaking aircraft. There¬ 
fore, it is important in interpreting Section 60.103(c) (3j to 
consider at what time the overtaking aircraft is required to 
alter its course to the right. Considering the facts in fhe 
present case, it would clearly be senseless and unreasonable 
to suggest that the Respondent should have altered |his 
course to the right immediately upon takeoff from the New¬ 
ark Airport. 
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If the overtaking aircraft is not required to alter its 
course to the right after takeoff, the only other time 
455 which reasonably could be chosen for such action is 
the time when the overtaken aircraft is sighted. It 
would seem to follow logically that the question of whether 
an aircraft is being overtaken, or whether an aircraft is 
overtaking another, should be determined at the time the 
required action is to be taken. 

As the Board has found, the DC-4 and the DC-3 collided 
while on courses intersecting at a 74 degree angle.* There 
is no evidence of record to establish definitely how long 
prior to the collision those courses were maintained. The 
DC-3 was banking to the left at the time the collision oc¬ 
curred (Tr. 118), and it is probable that a short time prior 
to the collision the aircraft were approaching each other at 
an angle substantially greater than 74 degrees. 

Approximately 8 miles from the point of the collision, the 
Respondent had started a 20 degree turn to the left (Tr. 
91-92, Ex. 2A). Respondent was unable to testify definitely 
whether or not he had completed that turn at the time the 
accident occurred, but the Board may take judicial notice 
that the widest turn normally taken by an aircraft, with an 
angle of bank of only 3 degrees,** would have been com¬ 
pleted in 2.34 miles, as shown in the diagram on page 8 
hereof. Such a turn would have been completed in less than 
one minute, and the remaining 5.66 miles to the point of the 
collision would have consumed a minute and three-quarters 
(see p. 8, infra). Consequently, it may be concluded that 
as much as two and a half minutes prior to the accident the 
courses of the two aircraft were intersecting at an angle of 
substantially more than 74 degrees. 

* For a diagram showing possible approach courses of the DC-3 and DC-4, 
assuming the conditions most unfavorable to Respondent, see page 8 herein¬ 
after. 

** The angle of bank determines how wide a turn the aircraft makes, and a 
small angle of bank results in a wide turn. A 3-degree angle of bank is 
extremely small and is hardly perceptible to passengers. A 3-dcgrce angle 
of bank results in the widest turn which w’ould be made by a pilot. 
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456 Since the pilots of both aircraft testified that ho 
other turns were made any material time prior |to 
the collision, it is evident that prior to Respondent’s 30- 
degree turn the courses of the two aircraft were intersect¬ 
ing at more than 54 degrees (74 degrees less 20 degree^). 
With the courses intersecting at more than 54 degrees, 
neither of the two aircraft could have been abaft of the 
other, as shown in the diagram on page 8. Even with tjie 
courses intersecting at 54 degrees—and such a conditidn, 
if it existed at all, existed a considerable time prior to the 
collision—the angle of sight from the DC-4 to the Dd-3 
would have been only 50 degrees to the left from straight 
ahead, and the angle of sight from the DC-3 to the DC|-4 
w~ould have been only 76 degrees to the right from straight 
ahead. Obviously before the DC-4 could have been abaft 
of the DC-3, the DC-4 would have had to in the right re^r 
quadrant of the DC-3 and the angle of sight from the DC^3 
to DC-4 from straight ahead would have had to exceed $0 
degrees. 

It is clear, therefore, that at all ascertainable times priir 
to the time of the collision, neither aircraft was overtaking 
the other. Whether or not this conclusion requires the 
corollary finding that the two aircraft were on converging 
courses is immaterial. The fact is that for a considerable 
time prior to the collision neither of the two aircraft was 
overtaking the other. 

Section 60.103(c) (3) must be interpreted to mean th^t 
the question of whether or not an aircraft is overtaking 
another shall be determined at the time when the other 
aircraft is sighted; otherwise the regulation is incapable 
of any definite interpretation and would result only in coi- 
fusion and probable accidents. For example, assume ip 
this case that it was a clear day and that the DC-3 h^d 
gone off its course to Dover, Delaware and then had turnejd 
back at right angles to the airway. Upon sighting the DCh 3 
coming across his course at a 90 degree angle, would n<jt 
the Respondent have been warranted in deciding that tl^e 
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DC-3 was not an overtaken aircraft but a converging air¬ 
craft, and would not the DC-3 have been unjustified in de¬ 
ciding that the DC-4 was an overtaking aircraft and 
458 that the DC-3 had the right-of-way?* Otherwise, 
how could the DC-4 possibly determine what the DC-3 
was, i.e., whether a converging or an overtaken aircraft? 
It would have been necessary for the Respondent to read 
the registry numbers on the DC-3 and compare them with 
the information he had been given prior to his departure 
from Newark before he could make any determination as 
to whether he was overtaking the DC-3. Such a result ob¬ 
viously would be undesirable from the standpoint of safety 
and would be unreasonable as to both pilots. 

The evidence clearly establishes that Respondent w r as not 
operating an overtaking aircraft within the meaning of 
Section 60.103(c) (3). 

B. The Respondent altered his course to the right in ac¬ 
cordance with the requirements of Section 60.103(c) (3), 
and the Board has failed to make any adequate finding as to 
how Respondent allegedly failed to give way to the right. 
The uncontroverted evidence is that Respondent’s co-pilot 
turned the DC-4 to the right as soon as he saw the DC-3 
(Tr. 115). In finding that the Respondent failed to give 
way to the right as required by Section 60.103(c) (3) the 
Board has only said that, “The fact that his co-pilot ulti¬ 
mately accomplished a right turn does not seem to satisfy 
the letter and spirit of the regulations, for the reason that 
this emergencv measure was not undertaken until the co- 
pilot sighted the DC-3 immediately before impact” (Deci¬ 
sion, p. 4). 

If turning the aircraft to the right as soon as the DC-3 
was sighted is not the proper time to change course to the 

* Section 60.103(c) (1) as in effect at the time of the collision, provided 
as follows: 

“Converging. When, two aircraft are on crossing courses at approxi¬ 
mately the same altitude, the aircraft on the left shall give way.” 

Since the DC-3 was to the left of the DC-4, the DC-4 had the right of way. 
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right, at what other time should such action have been 
taken? Presumably Respondent could have altered )ns 
course to the right immediately upon takeoff at the Newark 
Airport, but such action obviously would have been useless 
and unreasonable. The only other time that the course 
could have been altered to the right was when the DC-3 wjas 
sighted. 

The finding of the Board in this respect is obviously in¬ 
sufficient and inadequate, and the Respondent is entitled j to 
be told in what respect his turn to the right failed to satisfy 
the requirements of Section 60.103(c) (3). Section 60.103(Ic) 
(3) does not require that a course be altered to the rigjht 
sufficiently to avoid a collision and could not possibly be 
so construed. Justice requires that the Board reconsider 
its finding in this respect and find that Respondent did alt^r 
his course to the right as required by Section 60.103(c) 
of the regulations. 

459 C. The Board's decision denies Respondent d\ie 
process of law. Section 60.103(c) (3), as interpreted 
by the Board, is so indefinite and lacking in meaning that 
it is not capable of being understood by ordinary men and 
its enforcement would deny Respondent due process of law. 
Bartchy v. United States, 319 U. S. 484, 63 S. Ct. 1206, $7 
L. Ed. 1534 (1943); M. Kraus & Bros. v. United States, 327 
U. S. 614, 66 S. Ct. 705, 90 L. Ed. 894 (1946). The Boatd 
cannot avoid the plain meaning of Section 60.103(c) ($) 
and is required by due process of law to enforce its regula¬ 
tion in accordance with its plain meaning. Brown & Sotys 
Lhr. Co. v. Louisville & N. R. Co., 299 U. S. 393, 57 S. Cjt. 
265, 81 L. Ed. 301 (1937). Also, the Board’s finding thit 
Respondent did not give way to the right wdthin the mean¬ 
ing of Section 60.103(c) (3) is clearly insufficient and inade¬ 
quate. The Board should find that Respondent did not vio¬ 
late Section 60.103(c) (3) of the Civil Air Regulations. 
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n 

Section 60.103(d) of the Civil Abb Regulations, as Inter¬ 
preted by the Board, is Unjust and Unreasonable and 
Its Enforcement Against Respondent Would be a De¬ 
nial of Due Process of Law 

Section 60.103(d) of the Civil Air Regulations, as in effect 
on December 19,1946, provided as follows: 

“ (d) Proximity. Aircraft shall be flown at least 500 feet 
apart except by prearrangement of the pilots in command 
of the aircraft.’’ 

There is no doubt but that the DC-3 and DC-4 collided 
and that for a short period of time they were within 500 
feet of one another. However, it is equally clear that this 
collision and the operation of the two aircraft within close 
proximity of one another was unintentional and took place 
only because none of the pilots knew that the other aircraft 
was close to his aircraft. 

Respondent’s position, as taken in his briefs filed with 
the Board, has consistently been that Section 60.103(d) is 
addressed only to the intentional operation of aircraft 
within 500 feet of one another. The Board has rejected 
Respondent’s position on the sole ground that it had “al¬ 
ready established a policy consistent with examiner’s find¬ 
ings on this issue”. The Board’s statement must be in¬ 
terpreted to mean that unintentional operation of an air¬ 
craft within 500 feet of another aircraft, even though the 
pilot has no knowledge of the presence of the other 
460 aircraft, is without fault, and could not have avoided 
the approach of the other aircraft, would be a viola¬ 
tion of Section 60.103(d). 

It is difficult to believe that the Board has recognized the 
full import of its decision, for the decision as it now stands 
raises not only the most serious questions of policy for the 
Board but also grave constitutional issues. 

The Board has said that its decision in this case is gov¬ 
erned by its previous decision In the Matter of Leroy Nel- 
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son Smith, Respondent, Docket SR-1406, decided July 18,j 
1947. Although Respondent recognizes that the Board is inj 
possession of better knowledge of the facts and issues in-i 
volved in that case than is Respondent, it is Respondent ’s] 
conviction that the decision alone in that case is not at allj 
determinative of the issues here. The issue raised by the 
respondent’s exceptions in the LeRoy Nelson Smith case,| 
and apparently the only issue litigated, was whether Sec¬ 
tion 60.103(d) was applicable under instrument flight rule 
conditions. Although the facts in the LeRoy Nelson Smith] 
case are somewhat similar to those here, it appears from 
the Board’s decision that the issue of whether unintentional] 
operation within 500 feet of another aircraft is prohibited! 
by Section 60.103(d) was never raised and the Board did 
not decide any such issue. 

Whatever may have been decided in the LeRoy Nelson] 
Smith case however, the issues presented here are so grave! 
that they require the most careful reconsideration. 

The wording of Section 160.103(d) indicates that only 
intentional operation is covered. The regulation is stated 
in a positive form, that is, in the form of requiring thatj 
aircraft be operated in a specified manner and not in the] 
form of prohibiting operation in some way. This form of! 
stating the regulation, together with use of the words “shall] 
be flown”, shows that the regulation is directed only to the j 
intentional action of pilots and was not intended to be an] 
absolute prohibition. 

Another indication that only intentional operation is pre-! 
scribed by Section 60.103(d) is that the regulation does not] 
attempt to direct the action of only one of the pilots in-i 
volved but the actions of both pilots; the requirement is] 
that both “aircraft shall be flown at least 500 feet apart.”] 
Why has the Board so carefully avoided placing the! 
461 responsibility of maintaining separation on one pilot! 

alone and made it clear that separation is the joint j 
responsibility of both pilots, if it intended that the section] 
would apply to a pilot who was unaware of the approach of! 
another aircraft? 
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It will be noted there is an exception to the requirement 
that aircraft shall be flown at least 500 feet apart; flight 
within 500 feet of another aircraft is permissible if there 
has been a prearrangement to that effect by the pilots of 
both aircraft. Obviously the exception is directed only to 
intentional action, for prearrangement would otherwise be 
impossible. The exception being applicable only to inten¬ 
tional operation, the principal directive must be similarly 
limited. 

"When the purpose behind Section 60.103(d) is considered, 
it is obvious that the regulation relates only to intentional 
action. Section 60.103(d) is part of the Air Traffic Rules, 
which are “the rules of the road” so-to-speak for flyers. 
These rules are designed to make flying safer by directing 
pilots how to fly under certain circumstances and by pro¬ 
hibiting dangerous practices. It would be clearly futile and 
useless to prohibit a pilot from unintentionally operating 
an aircraft within 500 feet of another aircraft. Such a 
directive would neither make flying safer by telling the pilot 
what to do nor would it prevent any dangerous practice. 
There might as well be a prohibition against all collisions 
or against all accidents. 

Unintentional flight within 500 feet of another aircraft, 
collisions and accidents are all things to be avoided, but 
they are not avoided by being prohibited by law. An inter¬ 
pretation of Section 60.103(d) which would include unin¬ 
tentional action as well as intentional action would be sense¬ 
less and futile. 

The real purpose of Section 60.103(d) is readily apparent 
when the nature of the problem is considered. The air is 
wide and deep and every operator of an aircraft should be 
entitled to as much leeway as reasonable to protect him¬ 
self against unforeseeable misadventure. There is no sound 
reason why any operator should be required to submit to 
the hazard of having another aircraft deliberately fly near¬ 
by. As applied to such situation, the regulation is needed 
and makes for safer flying. 
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462 But there could be no sense or reason in trans¬ 
forming the regulation into an absolution prohibi¬ 
tion, as has been proposed by the Board. Some collisions 
may be unavoidable, and others may result from the failt 
of only one of the pilots involved. 

The only safeguard which can make sense in respect to 
unintentional operation is a prohibition against negligence. 
Such a prohibition is already contained in Section 60.1P1 
of the Civil Air Regulations. 

Enforcement of Section 60.103(d), as interpreted by tjbie 
Board, would be the equivalent of trying to convict a man 
for attempting to commit suicide because he had been sl^ot 
by a burglar. Whatever the Board may find to be the facjts 
in this case, the Board surely must realize that there ate 
aircraft, or at least there could be aircraft, in which tjie 
visibility of the pilot is so restricted by the construction 
of the aircraft that in some situations another aircraft 
could approach within 500 feet without the pilot being at)le 
to see it. Is such a pilot to have his pilot’s certificate sus¬ 
pended or revoked when it was impossible for him to haVe 
prevented the close approach of the other airplane? Should 
the pilot of a 205-mile-per-hour DC-4 have his certificate 
suspended or revoked when a 500-mile-per-hour F-86 dives 
on him and it is impossible for him to avoid the F-86 ? 

The Board has decided in the LeRoy Nelson Smith case, 
discussed infra, that the 500-feet rule is applicable under 
instrument flight rule conditions. Should a pilot have l)is 
certificate revoked or suspended because in operating 
through dense clouds he passes another aircraft less than 
500 feet away even though it was impossible for him to see 
the other aircraft? 

It is respectfully submitted that the application of Sec¬ 
tion 60.103(d) to unintentional operation would be pal¬ 
pably unfair and unjust. In fact, as so applied, it wo^ld 
enforce sanctions on Respondent for action over which Re¬ 
spondent had no control and would clearly be contrary to 
due process of law. Manley v. State of Georgia, 279 TJ. S. 
1, 49 S. Ct. 215, 73 L. Ed. 575 (1928). 
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in. 

The Respondent Did Not Operate An Aircraft In a Care¬ 
less Manner Contrary to Section 60.101 of the Civil 
Air Regulations, and the Board Has Failed to Make 
Sufficient or Adequate Findings of Fact in Respect 
to Its Conclusion in This Respect. 

463 Tlie Board has found that Respondent violated 
Section 60.101 of the Civil Air Regulations and oper¬ 
ated his aircraft in a careless manner so as to endanger 
the lives and property of others by reason of its erroneous 
findings (as discussed above) that Respondent violated 
Section 60.103(d)(3) and 60.103(d) of the Civil Air Regu¬ 
lations. Respondent has fully discussed hereinabove the 
reasons why the Board should reverse its findings in re¬ 
spect to Sections 60.103(c) (3) and 60.103(d), and it neces¬ 
sarily follows that the Board’s decision in respect to the 
Respondent’s violation of Section 60.101 should be 
reversed. 

The Board, however, has stated that Respondent failed 
to maintain a proper lookout (Decision, p. 7). Apparently, 
that conclusion was based entirely upon the finding that 
Respondent “could have seen the DC-3 by looking around 
the obstruction of the windshield post” (Decision, p. 7). 

The Board has agreed with Respondent’s contention that 
the six-inch and four-inch windshield posts approximately 
45 degrees to Respondent’s left completely blocked the 
DC-3 from Respondent’s view during the time the DC-3 
and DC-4 were within sight of one another (Decision, p. 
6). Respondent acknowledges that he had the duty of 
exercising due care and of taking reasonable precautions 
to maintain an adequate lookout despite the obstruction 
presented by the two windshield posts, but this is not a 
requirement of perfection. Respondent believes that the 
Board has failed to appreciate that he fully complied with 
his legal duty in every respect. 

The facts that Respondent did not see the DC-3 prior to 
the collision and that his co-pilot did not see the DC-3 until 
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immediately prior to the collision are not evidence tending 
to show that Respondent failed to maintain a reasonable 
lookout. Further, it is not true, as found by the Boa|rd 
(Decision, p. 7), that Respondent expected to see the DCj-3 
on his right and that the lookout was particularly directed 
to the right. 

At the time of the collision Respondent was looking 
“right out in front”, “looking around” (Tr. 101). Re- 
spondent had assigned Co-pilot Brown the special duty pf 
maintaining a lookout, as both Co-pilot Brown and tpe 
Respondent testified (Tr. 94, 114), and there is no doubt 
that Respondent complied with his duty as captain of the 
flight by taking reasonable steps to insure that a lookout 
was maintained by the other pilot in his crew. 

464 Co-pilot Brown was looking to the left immedi¬ 
ately prior to the accident, and saw the DC-3 cross¬ 
ing the DC-4’s path in time to take the avoidance action 
which undoubtedly prevented a grave disaster (Tr. 114- 
115). The reason for Brown’s not seeing the DC-3 soonbr 
was that he had just turned to look to the left, his lookout 
having been to the right prior to that time (Tr. 114-115). 

In what respect did Co-pilot Brown fail to maintain! a 
proper lookout? Perfection is certainly not required; the 
regulation imposes only a duty of due care. There clearly 
was no reason why a lookout to the right, as well as to tfie 
left, should not have been maintained. In fact this acci¬ 
dent demonstrates that the other aircraft is not always 
where a pilot may reasonably expect it to be. It was rea¬ 
sonable to expect the DC-3 directly ahead, but the DC-3 
actually came from the left. 

If Co-pilot Brown was not negligent in maintaining his 
lookout to both sides, it is clear that Respondent violatbd 
no duty as captain of the aircraft. In fact, even if Co-pilot 
Brown were negligent in maintaining his lookout, the Re¬ 
spondent cannot be charged with such negligence unless 
Respondent himself were negligent in giving the co-pilot 

his instructions or in not exercising proper supervision. 

I 

I 

I 
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The Respondent, as captain of the DC-4, did have the duty 
to carry out his responsibilities as such with due care, but 
his co-pilot’s negligence is certainly not necessarily Re¬ 
spondent’s negligence. 

The evidence fails to establish that the Respondent failed 
in any way to exercise reasonable care as captain of the 
DC-4. He had posted his co-pilot to maintain a lookout, 
and his co-pilot maintained a lookout both to the left and 
right. Even though his co-pilot’s lookout was ineffective 
to avoid completely, the collision, there clearly has been 
no showing that Respondent failed in any duty to correct 
the actions of his co-pilot. 

The Respondent himself was flying the DC-4. He was 
maintaining a lookout to the front, “looking around” (Tr. 
101). The two windshield posts to his left completely 
blocked the DC-3 from his view, but he had posted his co¬ 
pilot to maintain a lookout, and the co-pilot was maintain¬ 
ing a lookout to the left and to the right. The Co-pilot’s 
position made it possible for him to see areas 
465 blocked from the view of the Respondent, as is evi¬ 
denced by the fact that his co-pilot saw the DC-3 
when the Respondent could not. 

The Board has failed to consider the length of time in 
which either the Respondent or his co-pilot had an oppor¬ 
tunity to see the DC-3. The accident occurred only one 
hour and twenty minutes after official sunset, and at the 
altitude Respondent was flying undoubtedly there was just 
enough lingering light to make small electric lights difficult 
to distinguish against the background of the sky. 

Official tests made by the Civil Aeronautics Administra¬ 
tion, of which the Board may take judicial notice, show 
that aircraft position lights of the type on both the DC-3 
and the DC-4 involved in the collision here cannot be seen 
even under the most ideal conditions at a distance greater 
than five miles (Flight Tests—8 to 10 P.M.—2/9/45, Techni¬ 
cal Development Experimental Station, Civil Aeronautics 
Administration). These tests also show that such distance 
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is considerably reduced when lights of a city or town ar^ in 
the background and that it is possible for two aircraft to 
pass each other while flying over a lighted city or town 
without either one being able to distinguish the position 
lights of the other. 

If such is the result of tests made by the Civil Aero¬ 
nautics Administration, in which skilled observers kn^w 
exactly where to look and what to look for, at what distance 
should the Respondent and his co-pilot have seen the lights 
of the DC-3 when neither of them expected the DC-3 {to 
the left? Clearly, it is not possible to hold the Respondent 
or his co-pilot responsible for seeing the DC-3 at a distance 
greater than five miles. Under the conditions existing at 
the time, with some lingering light from the sun and t]he 
lights from several small towns in the background, it would 
be unreasonable to hold that the Respondent and his (jo- 
pilot could have seen the lights of the DC-3 at a distance 
greater than three or three and one-half miles. 

What do these distances mean in terms of time? The dia¬ 
gram on page 8 supra, depicts a possible approach course 
of the DC-3 and DC-4, assuming the conditions most v\un¬ 
favorable to the Respondent. This diagram is constructed 
on the possibility that the Respondent had only just com¬ 
pleted his 20-degree turn to the left when the c<j>l- 
466 lision occurred. This diagram shows that under the 
conditions of its construction the two aircraft we)*e 
only 96 seconds away from the collision when they wei*e 
five miles apart. 

Thus under tests made by the Civil Aeronautics Adminis¬ 
tration itself and under assumed conditions most unfavor¬ 
able to the Respondent, the Respondent and his co-pilbt 
had only 96 seconds in which they could possibly have se^n 
the DC-3. Can the Board hold that Respondent has failed 
to exercise due care on the sole ground that he did not locfk 
around every windshield post in the cockpit every 96 sec¬ 
onds? 
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To place such a duty upon Respondent would obviously 
impose an unreasonable burden upon pilots which the Board 
could never hope would be assumed by pilots in practice. 
The Board cannot reasonably expect that a pilot, with all 
the many instruments which must have his attention, should 
look around every post in the cockpit every 96 sectonds dur¬ 
ing a flight of six or seven hours. If any pilot were actually 
to undertake the responsibility of carrying out such a duty, 
there is little doubt but that real safety would be more im¬ 
paired than aided. 

Actually, it is evident that the Respondent had consider¬ 
ably less time than 96 seconds in which he could have rea¬ 
sonably seen the DC-3. The distance from the point where 
the twenty degree turn was initiated to the point of the 
collision is approximately eight miles (Ex. 2A). As the 
diagram on page 8 shows, the 20-degree turn could not pos¬ 
sibly have taken more than 2.34 miles to complete. There¬ 
fore, the distance from the point where the 20-degree turn 
was completed to the point where the collision occurred 
could not have been less than 5.66 miles. With the two 
aircraft approaching on courses intersecting at a 74-degree 
angle, the two aircraft would have been only 75 seconds 
away from the collision when they were five miles apart. 

Also, in view of the background lights and the lingering 
sunlight, it is doubtful whether Respondent could have 
seen the DC-3 even as much as five miles away.. The proba¬ 
bility is that Respondent had only between 50 and 60 sec¬ 
onds in which he could have possibly seen the DC-3. It is 
manifestly unjust and unreasonably to hold that the Re¬ 
spondent was negligent because he failed to see the DC-3 
within this short period of time, especially in view of the 
obstructions in the cockpit and of the fact that Re- 
467 spondent had posted his co-pilot to maintain lookout 
to both sides and his co-pilot was maintaining such a 
lookout. 

Even though the Board may consider that the place and 
the amount of the turn made by Respondent some time prior 
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to the collision have no bearing on the Board’s decision 
in this case, Respondent would like to clear up what hd be¬ 
lieves to be a discrepency in the Board’s findings in such 
respects. The Board has said that the turn was rrjiade 
“either at Bainbridge, Maryland, or between Bainbrjdge 
and Port Deposit, Maryland” (Decision p. 6). The jmly 
testimony as to the point where the turn was made was 
given by the Respondent himself, and the Respondent 
stated that the turn was made at the Bainbridge Nhval 
Station and not at the town of Port Deposit or between 
the town of Port Deposit and the Bainbridge Naval Stajtion 
(Tr. 91-92). The following testimony of the Respondent 
clearly brings out this fact (Tr. 91-92): 

“A. And that course was carried on until it led us right 
over this town here. 

“Q. That is the town of Port Deposit? 

“A. Well, that is the military base there, it is a camb. 

“Mr. Gay. Bainbridge. 

“Q. Is that right? 

“A. Yes, we are sure of that. It went right over th^t.” 

The Board has stated that Respondent’s co-pilot Esti¬ 
mated that Respondent made a thirty-five degree tjurn, 
whereas Respondent stated that he made a twenty decree 


turn (Decision p. 6). Respondent’s co-pilot clearly ^ave 
no testimony as to the actual turn made by Respondent, 'and 
that fact is clearly shown by the following quotation fpm 
Co-pilot Brown’s testimony (Tr. Ill, 112): 


“Q. Was there any change of heading at that point? 

A. I don’t know whether he changed heading right at 
that point. I was not flying.” 

It is clear from the foregoing quotation that Respondent’s 
co-pilot specifially stated to the presiding officer that he 
did not know what turn was made by the Respondent and 
that his statement as to a 35 degree turn related onfy to 
what he “imagined” Respondent’s turn would be (Tr. 
112 ). 



212 


468 In its accident investigation, Docket SA-132, the 
Board has already considered the issue of Respon¬ 
dent’s negligence, and the Board has issued its opinion in 
which it found that Respondent was negligent. At the hear¬ 
ing in Docket SA-132 the Respondent and all others present 
were specifically told by the presiding officer that it was not 
an adversary proceeding, that no one had been made a 
defendant or respondent and that no one other than the 
Board’s own panel of experts would be permitted to ask 
questions or cross-examine witnesses. The Board made 
findings in Docket SA-132 that the Respondent was negli¬ 
gent. As a result, it is clear that the Board now could not 
now give Respondent a fair hearing on the issue of whether 
or not he was negligent. The Board’s decision, therefore, 
based upon Respondent’s alleged negligence in failing to 
maintain the proper lookout is a denial of due process of 
law' and is invalid in such respect. 

IV 

Respondent Is Entitled to Oral Argument Before the 
Board, and the Denial Thereof Would Be Contrary 
to Due Process of Law 

The Respondent has three times asked the Board to hear 
oral argument in this proceeding. The first such request 
was made in Defendant’s Appeal and Exceptions to the 
Decision of Examiner Harley G. Morehead, Jr., dated 
June 30, 1948. The second such request was made in a 
letter to the Board, dated July 29, 1948. The last such 
request was made in a letter to the Board, dated January 
11, 1949. 

Until the Board’s final decision in this proceeding Re¬ 
spondent had received no indication from the Board 
whether or not oral argument would be heard despite that 
fact that the record was closed with the filing of Respon¬ 
dent’s reply brief on November 13, 1948. 
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The Board has denied oral argument apparently on| the 
sole ground that, “ample opportunity to discuss technicali¬ 
ties of evidence and to point out any error made by the 
examiner have been given Respondent” (Decision p. 9). 
It is true that the Board has afforded Respondent op¬ 
portunity to argue and discuss Respondent’s positiop in 
writing, but however ample such opportunity may liave 
been, Respondent has not been afforded the opportunity of 
arguing his case orally before the Board. Respondent 
strongly feels that oral argument is necessary to pre- 
469 sent his contentions adequately to the Board. What¬ 
ever may be the technical legal nature of this pro¬ 
ceeding, this proceeding actually is in the nature of a 
criminal prosecution, and Respondent should be entitled 
to face his accusers before the Board and to know that j the 
Board has fully heard his defense in person. 

The situation in this particular proceeding peculiarly en¬ 
titles Respondent to present oral argument. In order to 
avoid an expensive hearing, the respondent and the Admin¬ 
istrator agreed that the initial decision might be based on 
the evidence and testimony presented in the accident injes- 
tigation hearing held on January 7,1948, in Docket SA432. 
The stipulation entered into by the Respondent and jthe 
Administrator clearly shows that Respondent waived! no 
right to present oral argument and that Respondent in¬ 
tended to contest any finding that he was guilty as charged. 

The Respondent has never had any oral hearing in phis 
case, neither before an examiner nor before the Bo^rd. 
Docket SA-132 was not an adversary proceeding. No jme 
other than the Board’s representatives was permittee^ to 
examine the witnesses, and at the time of this hearingj no 
charges of any kind had been brought against the Respon¬ 
dent. In view of the fact that the Board’s ultimate decision 
must be based on a cold record, over a year and a half <j>ld, 
made in a hearing at which neither any of the member^ of 

j 

I 
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the Board nor the examiner in this case were present,* oral 
argument is clearly necessary if the Respondent is to have 
an adequate opportunity of presenting his defense to the 
Board. The Respondent is particularly desirous of answer¬ 
ing any questions which the Board may have in respect to 
this case and of replying to the arguments of the Admin¬ 
istrator at the time they are made. 

The hearing in Docket SA-132 was conducted by a panel 
of the Board’s technical experts, making it unnecessary to 
include in the testimony any technical and scientific inter¬ 
pretation of the facts by experts. The cold record in Docket 
SA-132 contains many facts that require technical 
470 and scientific evaluation. Although the Board has 
its own experts available to assist in analyzing the 
record, these experts have already considered the same 
facts in connection with the findings in Docket SA-132, 
which were adverse to the Respondent. It would be most 
unfair in view of these considerations, for the Board to 
accept the assistance of these experts without permitting 
the Respondent an opportunity to present to the Board 
orally his technical interpretation of the facts and to an¬ 
swer any questions which the Board may have. 

The Board’s refusal to deny Respondent any opportunity 
to present oral argument would deny Respondent a fair 
hearing and would be contrary to due process of law. L. B. 
Wilson, Inc. v. Federal Communications Com’m., 170 F. 2d 
793 (App. D. C., 1948); WJR, The Goodwill Station, Inc. v. 
Federal Communications Commission , decided October 7, 
1948 (App. D. C.) (17 Law Week 2155). 

The Respondent again respectfully urges that the Board 
give him a fair hearing and allow him to present oral argu¬ 
ment to the Board. 

Wherefore, Respondent respectfully prays that the 
Board grant reconsideration of its decision in this proceed¬ 
ing and hear oral argument in respect thereto, and that 
on reconsideration the Board find the Respondent not guilty 

* Failure of the examiner who took the evidence at the hearing in Docket 
SA-132 to make the initial decision in the instant case as required by the 
Administrative Procedure Act (Section 8(a)) is another error in the pro¬ 
cedure in this case which requires rectification by the Board. 
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in respect to each and every charge against the Respondent 
herein. 

Respectfully submitted, 

Gambrell, Harlan & Bar wick 

Attorneys for Respondent 
By: George A. Smith 

February 19, 1949. 

• • • • • * • • • * 

471 Received Mar 11 ’49 

Administrator's Response to Petition of Respondent for 
Reconsideration and Oral Argument 

The Respondent herein, Joseph B. Kuhn, has petitioned 
the Board for reconsideration of its decision, dated Febru¬ 
ary 4,1949, and has requested that the Board hear oral ar¬ 
gument relative thereto. 

The Administrator believes Respondent’s petition to be 
without merit. The Board has already adjudicated the 
issues relative to the subject matter and the petition is es¬ 
sentially but a reiteration of Respondent’s previous argu¬ 
ments and conclusions heretofore submitted. No new evi¬ 
dence of facts have been presented which would warrant 
further consideration. 

Wherefore, the Arministrator asks that Respondent js 
request for oral argument be denied, that reconsideratiop 
of the Board’s decision in this proceeding be refused, and 
that the Board reaffirm its order of February 4, 1949. 
Hated this 8th day of March, 1949. 

CERTIFICATE OF SERVICE 

A copy of this response has been served on counsel for 
Respondent by mailing, this date, a copy thereof, postpaid, 
addressed to them at Atlanta, Georgia. 

Robert P. Boyle 
Acting General Counsel 
Civil Aeronautics Administration 
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Excerpts from Transcript of Oral Argument 

476 Oral Argument of George A. Smith 

on Behalf of Respondent 

• •••**•••• 

The charges are as follows: That Respondent failed to 
give way to the right upon overtaking the DC-3, contrary to 
Section 60.103 (c) 3; that Respondent flew within 500 feet 
of another airplane, without prior arrangements, 

477 therefore contrary to Section 60.103 (d); that by 
virtue of the facts alleged in paragraphs one, two 

and three, and the collision with the DC-3, Respondent op¬ 
erated his aircraft in a careless and reckless manner so as 
to endanger the lives and property of the others, contrary 
to Section 60.101. 

• •*•###*#* 

490 Now I do not know, I doubt whether the charges ac¬ 
tually charge Captain Kuhn with having failed to 
maintain a proper lookout, but the statement has been made 
in the Examiner’s findings, and I believe in the Board’s 
original decision on this case, and I want to discuss whether 
he maintained the proper lookout. 

505 Mr. Ryan: I do not think it was mentioned in 
oral argument, but I notice it is in the brief, that the 

contention is made here that the Board, having passed upon 
this question, having in effect prejudged the question I think 
was the allegation in the accident investigation case, now is 
unable to grant the respondent a fair hearing by reason of 
the fact that it sat in the accident and now sits in 

506 this case. Have you any comment on that argument? 

Mr. Hennessey: Yes, I have a considerable com¬ 
ment on it, sir. The complaint in this case was filed in 
March of 1947. The accident occurred in December, 1946. 
There were four, if my memory serves me correct, continu¬ 
ances, all at the instance of Counsel for Respondent, Cap- 
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tain Kuhn. The Administrator was more than eager to 
have the issues in this case decided after open hearijng. 
Captain Kuhn did not so decide. Instead he stipulated 
that the accident investigation report be used by the Exam¬ 
iner in determining the facts and issues in the case. 

Mr. Ryan: Accident investigation report? 

Mr. Hennessey: Accident investigation hearing, not |he 
report. 

Mr. Ryan: Oh, this case was tried then not upon a new 
record but upon the record in the accident investigationt 

Mr. Hennessey: Yes. Captain Kuhn himself so stipu¬ 
lated, after having had numerous opportunities to have fhe 
opening hearing in his own behalf. Now if there is any fault 
lying in the case, sir, it is not at the feet of the Adminis¬ 
trator. 

Mr. Ryan: Does the allegation hinge upon that question, 
the fact that the record was the same and the Board passed 
upon the record in the accident case and now it would be 
constituting a denial of due process, to have the same bojdv 
pass upon this violation? 

Mr. Hennessey: I do not believe that is Mr. Smith’s po¬ 
sition at the present time. 

Mr. Smith: No, it is not, Mr. Ryan. I do not believe 
it is related to the fact that your decision necessarfly 
507 will be based upon the accident investigation record. 

It simply related to the fact that the Board has con¬ 
sidered the same matter before and that they have already 
decided that Captain Kuhn was negligent. Now whether 
that amounts— 

Mr. Ryan: I think for the record it ought to be stated 
that the Board has always regarded and still regards an 
accident investigation as an ex-parte investigation, not an 
adversary proceeding. When the Board goes to consider 
an adversary proceeding, the same issue or some issue Re¬ 
lated to the investigation in an adversary proceeding such 
as this is, it considers the matter de novo and without apy 
regard to any opinion that it may have reached in the ac¬ 
cident investigation. 
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As a matter of fact, I think if the contentions were to 
be held it vrould be the equivalent of saying that the Board 
is on reconsideration of the case, is in a position of having 
pre-judged the defendant in the original hearing, so that 
it would not be able to grant justice, but I think that since 
the point is an important one, that is the reason I asked the 
question, it is very important the Board be not misunder¬ 
stood. 

Mr. Smith: I realize our contentions have serious impli¬ 
cations and if supported could probably seriously hamper 
the Board’s investigation powers. 

Mr. Ryan: The Board issues frequently show case or¬ 
ders. That is a tentative pre-judgment, while the accident 
investigation, the Board does not consider that it is bound 
by what it said in the accident investigation at all. 

Mr. Smith: Of course, our contention w^as in this case 
that Captain Kuhn had no chance of real representation in 
that case, the fact that if it had been this same case 
508 I do not think we could have fairly made the conten¬ 
tion. 

Chairman O’Connell: If I understand it correctly, the 
Respondent in this case stipulated that this case be handled, 
the enforcement case, on the basis of the record in the acci¬ 
dent investigation case. 

Mr. Smith: We have made no contention based on that. 

Chairman O’Connell: I should hope not, because it would 
seem to me that would put you in a rather ridiculous posi¬ 
tion because at the time that any such stipulation was en¬ 
tered into by the respondent he knew full well the Board 
would have to make a decision in the accident case, and as 
to the other material connected with it. 

Mr. Smith: I agree with that, sir, and we have never 
made that contention. 

Chairman O’Connell: When did you make the contention 
to which you have been referring? 

Mr. Smith: The contention now has no reference to the 
record used in this particular case. Our contention was 
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that the Board at some previous time made up its mind that 
Captain Kuhn was negligent. 

i 

*««••##•• • 

512 Mr. Ryan: I should have thought that the com¬ 
plain here would have alleged the specific facts there 

about carelessness, flying carelessly by reason of the fjact 
that he was failing to keep a lookout. It seems to me tlhat 
is the crux, rather than violation of these other rules. I 
Mr. Hennessey: We had no specific regulation, as I s^id, 
covering that particular point. 

Mr. Ryan: This was the specification of careless drivihg. 
You are obligated to specify w r hat the careless flying con¬ 
sists of and that means specifications. You do not have| to 
have a regulation for that. That is implied in the regula¬ 
tion; the regulation that so and so on a certain date at a 
certain place carelessly flew the aircraft isn’t sufficient. Ijou 
have to indicate specifications, in what respect did he care¬ 
lessly fly the airplane ? Here apparently the complaint d<j>es 
not say anything about it and yet the crux of it seems to |ae, 
from your description, that he just failed to look where he 
was going, that is all. 

Mr. Hennessey: That is partially and almost entirely 
correct, sir, except for the fact that one of the points 

513 made in our careless and reckless operation was ijhe 
fact that the collision occurred, by being involved; in 

the collision. 

Mr. Ryan: There is no specification as to what the points 
of carelessness were. 

Mr. Hennessey: He failed to give right of way, failed 
to fly without 500 feet, and three, he was involved in the 
collision. 

Mr. Ryan: It is sort of an interlocutory judgment, isn’t 
it? 

Mr. Hennessey: It is rather hard to get behind it. 

Mr. Ryan: You should specify the facts that constitute 
carelessness. These others may come in but as you have 
argued it you have concentrated on the fact that he is 
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moving along, not seeing where he was going. The com¬ 
plaint should have specified that the pilot failed to keep 
the proper observation of other aircraft in the vicinity. 

Mr. Hennessey: Yes. I would like to point out that those 
facts are a matter of record in your accident investigation 
hearing transcript and the respondent in this case had full 
opportunity to call for a bill of particulars at any time if he 
wanted the issues more clearly drawn, himself. 

Chairman O’Connell: As a matter of fact, the Respon¬ 
dent in arguing the case argued the other side of your ar¬ 
gument. He spent a good share of his time arguing that 
he did use a high degree of care and he was keeping a watch 
to the extent that one could reasonably have expected him 
to but he failed to see the airplane. 

Mr. Hennessey: Not only that, but I think part of the 
argument of opposing counsel was to the effect that 
514 the pilots of the DC-3, if anything, were careless in 
their operation of the aircraft. 

Mr. Jones: There is nothing in the way of demurrer 
from the complainant? 

Mr. Hennessey: No request for bill of particulars, ex¬ 
cept the general denial of the complaint. 

Mr. Ryan: I did not mean to imply there was any legal 
meaning in the complaint due to the fact the specification 
was not there but I wondered since other specific specifica¬ 
tions were put in why this was not put in also. 

Mr. Hennessey: Let us put it this way, sir. We may 
have a slight defective pleading but I think the entire pic¬ 
ture is certainly there. 

Chairman O’Connell: Thank you very much. If there 
are no further questions we will hear from Mr. Smith for 
five minutes. 

Rebuttal Argument of George A. Smith on Behalf of 

Respondent 

Mr. Smith: May it please the Board, I want to read to 
you exactly what Captain Kuhn said about changing his 
course. 
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Mr. Jones: Before you do that, will you direct your jar- 
gument to the question Mr. Ryan has raised, that is, the 
charge should have been carelessness because of failure to 
keep lookout. 

Mr. Smith: As I stated in my argument— 

Mr. Jones: There was no charge in the complaint of 
carelessness by reason of failure to keep a lookout. Is that 
point in issue, the opinion not based upon a charge in the 
complaint ? 

Mr. Smith: There is no formal finding. As I stated, the 
Board discussed the maintenance of proper lookout but the 
Board’s final findings at the conclusion of its discussion^ of 
the issues in the case are in almost in almost in the 
515 words of the complaint, simply that he was negligent 
in that he failed to observe the overtaking and prpx- 
imity regulations and by reason of the collision, and thpre 
is no formal finding to the effect that he failed to maintain 
a proper lookout. The Board did discuss that issue slighjtly 
and there is some mention in my argument in chief. I|do 
not think that the charges as drawn properly include a 
charge against failure to maintain a proper lookout, but I 
wanted to discuss the point and did discuss it in my argu¬ 
ment in chief in the event the Board should find to the con¬ 
trary. 

Mr. Ryan: I do not think there is any legal defect, for 
the reason the Supreme Court has said on different occa¬ 
sions that in a charge in a motor accident and in a chargq in 
a criminal case, which would be stronger than this, if y[ou 
allege that the defendant did then and there on a particular 
date, within the proper venue, drive an automobile on pub¬ 
lic highway of a state in a manner reckless and careless! so 
as to endanger the lives and property of others on a high¬ 
way, that that is sufficient to sustain the evidence, provided 
you have got the evidence. That is sufficient to sustain^ 

Mr. Jones: Certainly, in the absence of any bill of par¬ 
ticulars. 
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Mr. Smith: There was no reason for us to ask for hill 
of particulars in this case for the reason they were clearly 
set out, the two things involved. We thought we knew 
what was involved in this case. There was no reason for 
us to ask for a bill of particulars. 

Mr. Ryan: Then you were not surprised, since appar¬ 
ently the testimony was concerned with lookout and 
516 observation, and so forth. The Respondent was not 
surprised by failure of specifications on that par¬ 
ticular point? 

Mr. Smith: I am surprised that now the whole case takes 
the turn, and this is the first time it has done so, that Cap¬ 
tain Kuhn has violated a regulation simply because he failed 
to maintain a proper lookout. I am not surprised that the 
Board would concern itself with the question because in the 
accident investigation report itself the Board concerned 
itself with that question. The Board did mention it, as I 
say, in a paragraph in its original decision in this case. 
However, there are no findings either by the examiner or 
in its final decision indicating the Board made any decision 
on the failure to maintain a proper lookout. As far as I 
thought formally the only issues before the Board legally 
were one, whether he violated the proximity regulation, 
two, whether he violated the overtaking regulation and 
three, by reason of his violation of these two regulations, 
plus the fact that there was a collision, did he operate an 
aircraft in a reckless or careless manner so as to endanger 
the property and lives of others. 
*•***#•#*• 
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524 UNITED STATES OP AMERICA 

CIVIL AERONAUTICS BOARD 

WASHINGTON, D. 0. 

Orders Serial Number S-$69 

I 

Docket No. SR-1944 

D. W. Rentzel, Administrator of Civil Aeronautics 

Complainant 

v. 

Joseph B. Kuhn, Respondent 
Decided: September 2, 1949 

Board in issuing accident report of probable cause of acci¬ 
dent under Section 702(a) of the Civil Aeronautics Act 
of 1938 is not precluded from performing its duties 
under Section 609 of the Act. 

I 

I 

Appearances: R. E. Elwell and Ralph E. Hennessey, 
Counsel for Administrator, 

George A. Smith, Counsel for Respondent 

Opinion and Order 

By the Board: j 

Respondent filed a petition to reconsider the Board’s 
Opinion and Order issued February 4, 1949, suspending 
Respondent’s airline transport pilot certificate for a period 
of forty days, for violations of the Civil Air Regulations 
and requested oral argument thereon. The petition aHo 
requested that the Board stay its order of suspension pend¬ 
ing the determination of Respondent’s petition for recon¬ 
sideration ; this request was granted. 

The contention of Respondent which we think should be 
discussed first is his argument that in view of the Board [s 
findings with respect to responsibility for this acc^- 

525 dent in its Accident Investigation Report (File Np. 
5019-46, dated October 22, 1947), which included a 
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finding of negligence on Respondent’s part, any decision in 
this case which would be based on a finding of Respondent’s 
negligence wmuld be a denial of the due process of law to 
which Respondent is entitled and would be invalid. 

The facts are that subsequent to the issuance of the 
Board’s accident report on October 26, 1947, Respondent 
voluntarily waived his right to the hearing to w T hich he was 
entitled under section 609 of the Act and stipulated that 
an examiner of the Board might determine the case on the 
basis of the record made at the accident investigation hear¬ 
ing. Pursuant to that stipulation, the examiner issued his 
initial decision to which Respondent filed exceptions and 
to which the Board gave careful consideration prior to is¬ 
suing its opinion and order of February 4, 1949. 

With respect to this contention of Respondent, it should 
be noted that one of our primary functions under Title VII 
of the Act and particularly under Section 702 (a) 1 is the 
investigation of aircraft accidents and that no au- 
526 thority is derived from that Title which would per¬ 
mit us to adjudicate the rights or liabilities of any 
person. It is well established that an administrative agency 
may combine executive and quasi-judicial functions. This 
joinder is recognized in the comprehensive statute govern¬ 
ing the administrative procedure adopted by Congress in 
1946. 2 There is no showing of any lack of due process on 
our part and we think it is clear that performance of our 
duties under Title VII of the Act does not deprive us of 

i“Sec. 702(a) It shall be the duty of the Board to—(1) Make rules and 
regulations, subject to the approval of the Authority, governing notification 
and report of accidents involving aircraft; (2) Investigate such accidents and 
report to the Authority the facts, conditions, and circumstances relating to 
each accident and the probable cause thereof; (3) Make such recommendations 
to the Authority as, in its opinion, wall tend to prevent similar accidents in 
the future; (4) Make such reports and recommendations public in such form 
and manner as may be deemed by it to be in the public interest; and (5) 
Assist the Authority in ascertaining what will best tend to reduce or eliminate 
the possibility of, or recurrence of, accidents by investigating such com¬ 
plaints filed with the Authority or the Board, and by conducting such special 
studies and investigations, on matters pertaining to safety in air navigation 
and the prevention of accidents, as may be requested or approved by the 
Authority. 

2 Administrative Procedure Act 60 Stat. 237; 5 US Code 1001. 






concurrent jurisdiction to perform our duties under section 
609 of the Act. 

As further grounds for reconsideration, Respondent con¬ 
tends : 

1. That Respondent did not operate an overtaking air¬ 
craft within the meaning of section 60.103(c) (3) of the Ciyil 
Air Regulations and was not required to give way to the 
DC-3 with which his larger and faster aircraft collided, j 

2. That Section 60.103(d), insofar as we have interpreted 
it as prohibiting even an unintentional approach within 5b0 
feet of another aircraft is so unreasonable as to deprive 
Respondent of due process of law; and 

3. That the Board’s conclusion that Respondent was care¬ 
less and therefore violated section 60.101 is not supported 
by valid and sufficient findings of fact. 

As we indicated in our opinion of February 4, 1949, tjie 
crux of the questions presented by this case is whether Re¬ 
spondent could and should have seen the DC-3 in time 'to 
have avoided the collision. If he could or should have dofie 
so, his failure constitutes a violation of section 60.101 ]of 
the then effective Civil Air Regulations, which provided 
that “no person shall operate an aircraft in a cai^e- 
527 less . . . manner so as to endanger the life or prop¬ 
erty of another.” 

It is our opinion that in the light of the facts known to 
him, that he was flying in a faster aircraft on a flight course 
which would necessitate passing another aircraft along!a 
civil airway, which is an air highway of limited space, add 
in the light of the duty we have previously noted as resting 
on an airline transport pilot, “calling for the highest degree 
of care on the part of those who sit at the controls of tljie 
airliners that carry the traveling public,” 3 the Respondent 
did not take adequate measures to offset the visibility de¬ 
ficiencies inherent in the aircraft he was flying and to estab¬ 
lish an adequate lookout for the other aircraft. He, therp- 
—-- 

3 Stead et al— Airman Certificates, CAA Reports Vol. 1, Aug-. 1938 to Julk 
1940, p. 84, Eentzel, Administrator v. Sisto, Docket No. SR-1987, decided 
October 26, 1948. CCH Aviation Law Reporter Vol. II, p. 16,554. 
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fore, did not observe the presence of the DC-3 in time to 
avoid the collision, and thus violated Section 60.101 of the 
then effective Civil Air Regulations. 

It is also established that Respondent’s accident consti¬ 
tuted a violation of section 60.103(d) which provides that 
“aircraft shall be flown at least 500 feet apart except by 
prearrangement of the pilots in command of the aircraft.” 
We do not say that Section 60.103(d) constitutes an abso¬ 
lute prohibition of flight within 500 feet of another aircraft 
without prior arrangement therefor, nor is it necessary for 
us to do so in this case. On the other hand, nothing in the 
language of the provision or in the constitutional guarantee 
of due process requires us to interpret Section 60.103(d) as 
establishing a rule for safe flying proximity which is de¬ 
pendent on the state of mind of each pilot as advo- 
528 cated by Respondent, so that the rule would not be 
applicable unless a pilot intended to bring his air¬ 
craft within 500 feet of another. 4 

A further consideration of this case on this petition for 
reconsideration has made it clear that a determination of 
whether the DC-4 “was overtaking” the DC-3 within the 
meaning of Section 60.103(c)(3) is not essential to its 
proper disposition. Although the point is not pressed upon 
us by Respondent, it appears to be his contention that the 
pleadings were insufficient to put in issue the question of 
whether Respondent was maintaining an adequate lookout. 
We see no merit in this contention. Paragraph five of the 
complaint alleged, among other things, that Respondent 
“by colliding with the overtaken aircraft in the vicinity of 
Aberdeen, Maryland, operated an aircraft in a careless and 
reckless manner so as to endanger the lives and property 
of others.” Whether Respondent, under a motion to make 
more definite and certain, would have been entitled to addi¬ 
tional pleadings, we do not determine. The pleadings were 

4 Compare Shevlin-Carpenter v. Minnesota, 218 U. S. 57, 30 S. Ct. 663 (1910) 
and United States v. Balint et al, 258 ITS 250, 42 S. St. 301 (1922) where the 
Supreme Court held that an activity could be defined as criminal and punish¬ 
ment meted out therefor without any necessity for proof of intentional or 
willful conduct. 
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broad enough to include the issue as to whether the colli¬ 
sion was due in any degree to the carelessness of Respon¬ 
dent; Respondent’s failure to maintain an adequate lockout 
is but one of the factual matters put in issue by this plead¬ 
ing. The record shows that Respondent was fully pware 
that this matter was in issue in view of the amount of testi¬ 
mony in the record directed to it, and for this reasop Re¬ 
spondent can not now complain that the pleading was pre¬ 
judicial to him. 

We find nothing further in Respondent’s petition f<f>r re¬ 
consideration which requires comment and, except as inodi- 
fied by this opinion and the following findings, Respondent’s 
petition for reconsideration is denied. 

529 The Board finds: 

1. That Respondent during all times mentioned in 
the complaint was and is now the holder of pilot certificate 
No. 5896 with airline transport pilot rating; 

2. That Respondent on or about December 19, 194p, pi¬ 
loted as captain in command, a DC-4 aircraft identified as 
NC 88813 on Eastern Airlines scheduled flight No. 6ob out 
of Newark, New Jersey, bound for Miami, Florida; 

3. That Respondent, as pilot of the aircraft described in 
paragraph 2, was authorized to fly at an altitude of |2,000 
feet on Amber Airway No. 7 under contact flight rules at 
an airspeed of 210 miles per hour, and that Respondent was 
informed that an aircraft identified as Universal Airline 
DC-3, NC 54374 had departed 15 minutes earlier author¬ 
ized to fly in the same direction at an altitude of 2,000 feet 
on Amber Airway No. 7 under instrument flight rules bt an 
airspeed of 160 miles per hour; 

4. That Respondent, on the flight described in paragraph 
2 above and while on Amber Airway No. 7 at the assigned 
altitude did collide with the Universal DC-3 described in 
paragraph 3 while such aircraft was flying on Amber Air¬ 
way No. 7 at a point in the vicinity of Havre de G|race, 
Maryland, and that the collision was due in whole or in part 
to Respondent’s failure to take due and proper measures to 
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overcome the visual deficiencies of his aircraft, and to main¬ 
tain a proper lookout for such aircraft; 

5. That Respondent, by reason of the facts recited in 
findings 3 and 4, operated his aircraft in a careless manner 
so as to endanger the lives and property of others, contrary 
to the provisions of Section 60.101 of the Civil Air Regula¬ 
tions then in effect; 

6. That Respondent, by reason of the facts recited in 

findings 3 and 4, flew within 500 feet of another air- 
530 craft without prior arrangement therefor, contrary 
to the provisions of Section 60.103(d) of the Civil 
Air Regulations then in effect; and 

7. By reason of the findings in paragraphs 5 and 6, the 
public interest requires the suspension of Respondent’s 
airman certificate as hereinafter set forth. 

ORDER 

It Is Ordered, That the Respondent’s pilot certificate No. 
5896 be and it is hereby suspended for a period of forty 
days. Such period of suspension shall commence to run on 
the 12th day of September, 1949, and shall continue in effect 
until such certificate has been suspended for an aggregate 
period of forty days. 

O’Connell, Chairman, Lee, Jones, and Adams, Members 
of the Board, concurred in the above opinion and order. 
Ryan, Vice Chairman, did not take part in the decision. 

(SEAL) 

Attest : 

/s/ Fred A. Toombs 
Fred A. Toombs 
Acting Secretary 
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Petition for Judicial Review of Orders of the 
Civil Aeronautics Board 


BRIEF OF JOSEPH B. KUHN, PETITIONER] 


Jurisdictional Statement 

In this case Petitioner, Joseph B. Kuhn, seeks to h^ve 
this Court set aside two orders (Orders Serial Nos. S-219, 
dated February 4, 1949 and S-269, dated September 2,19^9) 
issued by the Civil Aeronautics Board (“the Board”) iiji a 
proceeding known as “D. W. Rentzel v. Joseph B. Kufrn, 
Docket No. SR-1944,” which orders unlawfully suspended 
Petitioner’s airline transport pilot certificate for a period 
of 40 days. 

Petitioner holds and has held at all times hereinafter 
mentioned Airline Transport Pilot Certificate No. 5^96 
(App. 3), which, under Section 602 of the Civil Aeronautics 
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Act (“the Act”), 49 U. S. C. 552, authorizes Petitioner to 
serve in the capacity of an airline pilot. Petitioner is and 
has been at all times mentioned herein employed as an air¬ 
line pilot by Eastern Air Lines, Inc. (“Eastern”), a com¬ 
mon carrier engaged in the interstate transportation of 
persons, property and mail by air and is dependent on such 
employment for his livelihood (App. 3). The orders of the 
Board complained of herein wrongfully suspended Peti¬ 
tioner’s pilot certificate for a period of 40 days (App. 189, 
228), and under Section 610 (2) of the Act, 49 U. S. C. 560, 
Petitioner is prohibited from serving in the capacity of 
airline pilot unless he holds a currently effective pilot cer¬ 
tificate. Therefore, Petitioner has a “substantial interest” 
in such orders within the meaning of Section 1006 of the 
Act, 49 U. S. C. 646, and is “suffering legal wrong” because 
of such orders and is “adversely affected or aggrieved” by 
such orders within the meaning of Section 10 (a) of the 
Administrative Procedure Act, 5 U. S. C. 1009; and pur¬ 
suant to the aforementioned statutory provisions this Court 
has jurisdiction of this petition for review. 

Statement of the Case and the Proceedings Below 

On December 19, 1946 Petitioner was the captain in com¬ 
mand of Eastern’s Flight 605, "which departed from Newark, 
New Jersey, destined for Miami, Florida at 5:22 P. M. EST 
(App. 19). At approximately 6:05 P. M. EST on that day, 
while Flight 605 was on its authorized route to Miami, 
Florida and being operated by Petitioner, it was struck in 
the rear on its left side by an aircraft coming across Peti¬ 
tioner’s course at approximately a right angle (App. 69-70, 
71, 83-S4, 105-107, 108). Both aircraft sustained some dam¬ 
age from the collision, but both made landings at airports 
without loss of life or injury to any passenger or any mem¬ 
ber of the crews (App. 182). 
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Under Section 702 of the Act, 49 l T . S. C. 582, the Bojird 
instituted an ex parte investigation of the accident (Docket 
No. SA-132), holding a hearing on January 8,1947 at which 
witnesses were heard and reports, photographs and other 
exhibits were received in evidence (App. 16-148). In its 
report in that investigation, issued October 22, 1947, fhe 
Board found that the courses of the two aircraft crossed 
at an angle of 74 degrees (slightly less than a right angle) 
at the time of the collision (App. 4). 

The investigation under Docket No. SA-132 being ex 
parte, Petitioner was not permitted to cross-examine fit¬ 
nesses at the hearing in that investigation, the witnesses 
being interviewed solely by a group of the Board’s repre¬ 
sentatives (App. 16-148). 

In the meantime, prior to the issuance of the Board’s 
report in its ex parte investigation under Docket No. SA- 
132, the Administrator of Civil Aeronautics (“the A dmin- 
istrator”) filed a complaint with the Board on March 20, 
1947, asking the revocation or suspension of Petitioner’s 
pilot certificate (App. 14-15). That proceeding was desig¬ 
nated Docket No. SR-1944, and the two orders of the Board 
which Petitioner asks to have set aside by this Court were 
made in that proceeding. The complaint filed by the A d- 
ministrator charged Petitioner as follows in connection 
with his operation of Flight 605 on December 19,1946 (Abp 
14-15): r ‘ 

“Defendant, on or about December 19, 1946, piloted, 
as Captain in command, a civil aircraft identified [as 
NC-88813 on Eastern Air Lines regularly scheduled 
flight #605 out of Newark, New Jersey, bound for 
Miami, Florida, and deviated from the route author¬ 
ized in that the aircraft was flown off and to the left of 
Amber Airway No. 7 in the vicinity of Aberdeen, Mary¬ 
land, contrary to the provisions of Section 61.731 of 
the Civil Air Regulations. 
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“in 

“Defendant, on the flight identified in paragraph II 
of this Complaint, in the vicinity of Aberdeen, Mary¬ 
land, failed to alter the course of his aircraft and give 
way to the right upon overtaking a Universal Airlines 
DC-3 aircraft, contrary to the provisions of Section 
60.103(c)(3) of the Civil Air Regulations. 

“IV 

“Defendant, on the flight identified in paragraph II 
of this complaint, flew his aircraft within 500 feet of a 
Universal Airlines aircraft in the vicinity of Aberdeen, 
Maryland, when no prior arrangements had been made 
with the pilot of the other aircraft for flight in such 
close proximity, contrary to the provisions of Section 
60.103(d) of the Civil Air Regulations. 

“V 

“Defendant, by virtue of the facts alleged in para¬ 
graphs II, III and IV of this complaint, and by colliding 
with the overtaken aircraft in the vicinitv of Aberdeen, 
Maryland, operated an aircraft in a careless and reck¬ 
less manner so as to endanger the lives and property 
of others, contrary to the provisions of Section 60.101 
of the Civil Air Regulations.” 

The Board has found Petitioner not guilty of the charge 
contained in paragraph II of the complaint and has made 
no finding in respect to the charge contained in paragraph 
III of the complaint, so that the only two charges now in 
issue are those stated in paragraphs IV and V of the com¬ 
plaint. 

Petitioner denied all the charges brought by the Admin¬ 
istrator (App. 16). No hearing was held, the parties stip¬ 
ulating that the initial decision of the Examiner might be 
based on the record of the hearing in the accident investi¬ 
gation under Docket No. SA-132 (but not any part of the 
Board’s report or findings in that investigation) (App. 
16-17). 






The Board’s Initial Decision in Docket SB-1944, daited 
May 26,1948, was issued by Examiner Harley G. Moorhead, 
Jr., although the hearing on which that decision was bajsed 
had been conducted by Robert W. Chrisp (App. 17, 166) J 
The Initial Decision found Petitioner not guilty of the 
charge contained in paragraph II of the complaint frat 
found him guilty of violating the provisions of the Civil 
Air Regulations mentioned in paragraphs III, IV and V of 
the complaint (App. 164-165). In its Opinion and Orcjer, 
dated February 4, 1949, Order Serial No. S-219 (wh^ch 
Petitioner seeks to have this Court set aside), the Board 
affirmed its Initial Decision insofar as it found Petitioner 
guilty of violating the provisions of the Civil Air Regula¬ 
tions mentioned in paragraphs III, IV and V of the com¬ 
plaint (App. 189). j 

Petitioner asked the Board for reconsideration on Feb¬ 
ruary 19, 1949 (App. 190-215), and on reconsideration, in 
its Opinion and Order, dated September 2, 1949, Orcier 
Serial No. S-269 (which Petitioner seeks to have this Cohrt 
set aside), the Board failed to make any finding under tihe 
charge contained in paragraph III of the complaint, tlut 
found Petitioner guilty of violating the provisions of tjhe 
Civil Air Regulations mentioned in paragraphs IV and V 
of the complaint and ordered Petitioner’s pilot certificate 
suspended for a period of 40 days (App. 223-228). 

The ultimate findings made by the Board in its Opinipn 
and Order, dated September 2, 1949, Order Serial ^o. 
S-269, which are pertinent to this appeal, were as follows 
(App. 227-228): 

“3. That Respondent, as pilot of the aircraft de¬ 
scribed in paragraph 2, was authorized to fly at an 
altitude of 2,000 feet on Amber Airway No. 7 und^r 
contact flight rules at an airspeed of 210 miles p£r 
hour, and that Respondent was informed that an air¬ 
craft identified as Universal Airline DC-3, NC 54374 
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had departed 15 minutes earlier authorized to fly in 
the same direction at an altitude of 2,000 feet on Amber 
Airway No. 7 under instrument flight rules at an air¬ 
speed of 100 miles per hour; 

“4. That Respondent, on the flight described in para¬ 
graph 2 above and while on Amber Airway No. 7 at 
the assigned altitude did collide with the Universal 
DC-3 described in paragraph 3 while such aircraft was 
flying on Amber Airway No. 7 at a point in the vicinity 
of Havre de Grace, Maryland, and that the collision 
was due in whole or in part to Respondent’s failure to 
take due and proper measures to overcome the visual 
deficiencies of his aircraft, and to maintain a proper 
lookout for such aircraft; 

“5. That Respondent, by reason of the facts recited 
in findings 3 and 4, operated his aircraft in a careless 
manner so as to endanger the lives and property of 
others, contrary to the provisions of Section 60.101 of 
the Civil Air Regulations then in effect; 

“6. That Respondent, by reason of the facts recited 
in findings 3 and 4, flew within 500 feet of another air¬ 
craft without prior arrangement therefor, contrary to 
the provisions of Section 60.103(d) of the Civil Air 
Regulations then in effect; * * * ” 

The part of Finding 4 to the effect that Petitioner had 
failed “to take due and proper measures to overcome the 
visual deficiencies of his aircraft, and to maintain a proper 
lookout for such aircraft” was along lines similar to some 
statements (but no findings) made by the Board in Order 
Serial No. S-219, dated February 4, 1949, and to state¬ 
ments made by the Examiner in the Initial Decision, but 
prior to the Initial Decision no issue on that point had 
ever been raised (App. 14-15, 161-162, 185-186). 

The record in the proceeding below shows the following 
in connection with Petitioner’s operation of Flight 605 on 
December 19, 1946: 

Petitioner was the captain in command of Flight 605 
and was flying the aircraft himself (App. 19, 71). His 
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co-pilot was Roland J. Brown (App. 19). As is customary, 
Petitioner was seated on the left and Co-pilot Browrj on 
the right. Flight 605, a DC-4 type of aircraft, tookj off 
from the Newark Airport at 5:22 P. M. EST authorized 
to fly non-stop to Miami, Florida (App. 19), at an altitude 
of 2,000 feet over Amber Airway No. V (App. 14-15, 33), 
which extends in part in a generally southwest direction 
from Newark to Washington via Philadelphia and Balti¬ 
more (App. 121). Following his authorized route, the peti¬ 
tioner proceeded southwest down the northwest sid^ of 
Amber Airway No. 7, passed to the northwest of the North¬ 
east Philadelphia Airport, followed the bend in the Air¬ 
way at the Philadelphia radio range station by turning 
slightly to the right at a point northwest of that range 
station, and continued down Amber Airway No. 7 toward 
the intersection of the southwest course of the Philadelphia 
radio range and the northeast course of the Washington 
radio range, near Bel Air, Maryland (App. 67-79, 1^1). 
At approximately 6:05 P. M., when Petitioner’s aircraft 
was almost due west of Havre de Grace, Maryland, his 
aircraft was struck by a DC-3 which was crossing peti¬ 
tioner’s course from the left at approximately a right arfgle 
(App. 69-70, 71, 83-84, 105-106, 108). From examination 
of the marks and damage on the Petitioner’s aircraft ind 
those on the DC-3 and the application of certain principles 
of physics, it was established that the two aircraft collided 


1 The civil airways, of which Amber Airway No. 7 is one, are estab¬ 
lished by the Administrator and consist of “the navigable air space of 
the United States above all that area on the surface of the earth lying 
within five miles of the center of the center-line prescribed” for each 
airway. Regulations of the Administrator, $(500.2. The center linj* of 
that part of Amber Airway No. 7 which is involved herein extended 
between “Washington, D. C., radio range station; the intersectio4 of 
the northeast course of the Washington, I). C., radio range and the 
southwest course of the Philadelphia, Pa., radio range; Philadelphia, 
Pa., radio range station, Newark, N. J. radio range station.” Regula¬ 
tions of the Administrator, $<500.4(b) (7). 
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while on courses intersecting at 74 degrees, approximately 
a right angle (App. 104-111). 

The DC-3 involved in the collision w~as found to have 
been operated by Universal Airline, Inc., and was being 
flown at the time of the collision by Captain Henry Norris 
and Co-pilot Eugene N. Harvey (App. 28-29, 33). The 
DC-3 had departed from the Newark Airport at 5:07 P. M. 
EST under an instrument flight plan authorizing it to op¬ 
erate down Amber Airway No. 7 to the Raleigh-Durham 
Airport, North Carolina (App. 36). How the DC-3 came to 
be operated at almost a right angle to the airway and to the 
course of the Petitioner’s aircraft when it should have been 
flying directly along the airway was never entirely ex¬ 
plained. 

At the time the Petitioner left the Newark Airport, he 
was informed that a DC-3 had departed 15 minutes earlier 
and was supposed to be following the same airway (App. 
70-71). The Petitioner estimated at the time he left the 
Newark Airport that he would sight that DC-3 around 
Baltimore (App. 74-75, 78). 

Prior to the time of the collision, when he was over the 
Bainbridge Naval Station, the Petitioner turned his air¬ 
craft 20 degrees to the left (App. 69). At the time of the 
collision that turn had been completed (App. 77). Peti¬ 
tioner was flying the aircraft himself and had assigned 
his Co-pilot Brown the special duty of maintaining a look¬ 
out (App. 70, 84). Petitioner did not see the DC-3 prior 
to the collision, and at the time of the collision Petitioner 
was looking “right out in front”, “looking around” (App. 
75). 

Immediately prior to the collision Co-pilot Brown saw 
the DC-3 coming from the left and immediately pulled the 
aircraft up and to the right, thereby preventing a grave 
disaster (App. 83-84). Co-pilot Brown did not see the 
DC-3 prior to that time for the reason that he had been 
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looking to the right and had just turned to look to th^ left 

(App. 83-84). 

It is a principle of physics that if two aircraft approach 
each other on collision courses, the line of sight from one 
to the other will not change, i.e., to a pilot in one aircraft 
the other aircraft will have no relative movement. Ifj the 
course or speed of one of the two aircraft is changed, the 
line of sight will change depending on the amount of| the 
change in speed or course. There were 4 windshield jJosts 
in the cockpit of the Petitioner’s aircraft, two approximate¬ 
ly 4 inches wide and two approximately 6 inches wide, one 
of the 4-inch posts and one of the 6-inch posts being on 
each side of the cockpit (App. 76-77). The 6-inch wind¬ 
shield post on the left side of the cockpit blocked the ]>C-3 
from Petitioner’s view during the entire time that Peti¬ 
tioner otherwise could have seen the DC-3 before the col¬ 
lision (App. 109-111). 

Official tests made by the Civil Aeronautics Administra¬ 
tion show’ that aircraft position lights of the type used on 
both the DC-3 and the Petitioner’s aircraft cannotj be 
seen even under the most ideal conditions at a distance 
greater than 5 miles (App. 208-209). Those tests dlso 
show that such distance is considerably reduced wjhen 
lights of a city or town are in the background and thajt it 
is possible for two aircraft to pass each other while flying 
over a city or town without either being able to distinguish 
the position lights of the other (App. 208-209). 

At the speed at which Petitioner’s aircraft and the DC-3 
were approaching each other, the Petitioner’s aircraft yras 
only 96 seconds away from the collision when the DC-3 
w’as 5 miles away (App. 197, 208-209). The Petitioner 
had, therefore, only 96 seconds in which to see the Dp-3, 
and the DC-3 might have been hidden from his view by 
any of the 4 windshield posts in his cockpit or by the 
rear of the fuselage of his aircraft. 
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Statutes and Regulations Involved 

The pertinent parts of the statutory provisions involved 
in this appeal are reproduced in Supplement A to this 
brief. Those provisions are: Civil Aeronautics Act, 
Sections 601(a)(7), 602(a), (b), (c), 609, 610(a)(2), 
702(a)(2), 1005(f), 1006(a), (b) (49 U. S. C. 551, 552, 
559, 560, 582, 645, 646); Reorganization Plan No. IV, 
Sections 7(a), (b), (c) (5 U. S. C. 133); Administrative 
Procedure Act, Sections 5(a), (b), (c), 7(c), 8(a), (b), 
10(a), (e) (5 U. S. C. 1004,1006, 1007, 1009). 

The pertinent parts of the Board’s regulations involved 
in this appeal are reproduced in Supplement B to this 
brief. Those parts are Sections 60.101, 60.103(c)(1), (3), 
60.103(d), 97.11 of the Civil Air Regulations. 

Points Relied upon by Petitioner 

The orders of the Board complained of herein are 
erroneous and should be set aside for the following 
reasons: 

(1) The finding that Petitioner failed to take due 
and proper measures to overcome the visual deficiencies 
of his aircraft and to maintain a proper lookout vio¬ 
lates the Board’s own regulations, the Civil Aeronautics 
Act, the Administrative Procedure Act, and due process 
of law for the reason that Petitioner was never charged 
with such failures and had no notice that such a charge 
would be asserted against him until after the Initial 
Decision was issued and the record was closed. 

(2) The finding that Petitioner failed to take due 
and proper measures to overcome the visual deficiencies 
of his aircraft and to maintain a proper lookout vio¬ 
lates the Civil Aeronautics Act, the Administrative 
Procedure Act and due process of law in that it is not 
supported by reliable, probative and substantial evi¬ 
dence and in that the reasons or basis for such finding 
were not given by the Board. 





(3) The Board has erroneously interpreted Section 
60.103(d) of the Civil Air Regulations in that it has 
not construed that section as only prohibiting a bilot 
from knowingly operating an aircraft within 500 feet 
of another without making prior arrangements there¬ 
for, and that section, as interpreted by the Board, is so 
vague and indefinite that it is unenforcible against 
Petitioner. 

(4) Petitioner was denied a fair hearing for the Rea¬ 
son that the Initial Decision of the Board was rendered 
by a different examiner from the one who presided at 
the hearing where the evidence was received, contrary 
to the Administrative Procedure Act and the require¬ 
ments of due process of law. 


Summary of Argument 


1. The finding of the Board that Petitioner operated 
his aircraft in a careless and reckless manner so asi to 
endanger the lives and property of others is based,] as 
the Board itself has said, upon the finding that Petitioner 
failed to take due and proper measures to overcome the 
visual deficiencies of his aircraft and to maintain a projper 
lookout. Petitioner was not charged with failure to main¬ 
tain a proper lookout or with failure to take due $nd 
proper measures to overcome the visual deficiencies of 
his aircraft. 

Paragraph V is the only paragraph in the complajint 
which charged Petitioner with operating an aircraft iii a 
careless and reckless manner and that paragraph specified 
only that Petitioner was careless and reckless “bv virjtue 
of the facts alleged in paragraphs II, III and IV of t^iis 
complaint, and by colliding with the overtaken aircraft.” 
Paragraph IT of the complaint charged Petitioner v^ith 
deviating from his authorized route, and the Examijier 
found Petitioner not guilty on that charge. Paragraph 
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III of the complaint charged Petitioner with failure to 
alter the course of his aircraft and give way to the right 
upon overtaking the DC-3, and the Board has made no 
finding upon that charge. Paragraph IV of the complaint 
charged that Petitioner violated Section 60.103(d) of the 
Civil Air Regulations (the “proximity rule”) by operating 
his aircraft within 500 feet of the DC-3 without making 
prior arrangement therefor. The Board has found Peti¬ 
tioner guilty on the last charge for the reason that Peti¬ 
tioner failed to take due and proper measures to overcome 
the visual deficiencies of his aircraft and to maintain a 
proper lookout. 

Thus in its findings the Board has completely reversed 
the allegations of the complaint. According to the com¬ 
plaint, Petitioner was allegedly careless because he violated 
the proximity rule. According to the findings, he violated 
the proximity rule because he was careless and he was care¬ 
less because he failed to maintain a proper lookout, some¬ 
thing with which he had never been charged. 

The complaint fairly charged the Petitioner with specific 
violations of the Civil Air Regulations, and Petitioner had 
no reason or ground to ask for a bill of particulars. The 
Board lias found Petitioner guilty of one thing when he 
was charged with something else. 

The only evidence in the proceeding below was the 
record made in the Board’s accident investigation, Docket 
No. SA-132, which was stipulated into the record in the 
proceeding below, and Petitioner had no opportunity to 
meet with evidence the issue of whether or not he had 
taken proper measures to overcome the visual deficiencies 
of his aircraft or to maintain a proper lookout because 
that issue was not raised until the Initial Decision was 
issued and the record closed. 
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Under Section 97.11 of the Civil Air Regulations, Sec¬ 
tion 609 of the Civil Aeronautics Act, 49 U. S. C. $59, 
Section 5(a) and (b) of the Administrative Procedure 
Act, 5 U. S. C. 1004, and the requirements of due process 
of law, Petitioner was entitled to be informed of the 
matters of fact and law to be asserted against him And 
to a hearing which corresponded to the notice given. On 
the issue of whether or not he failed to take proper 
measures to overcome the visual deficiencies of his Air¬ 
craft or to maintain a proper lookout the Petitioner re¬ 
ceived no notice and in fact was given no hearing, 'the 
orders of the Board finding the Petitioner guilty of oper¬ 
ating his aircraft in a careless manner so as to endanger 
the lives and property of others was, therefore, invalid 
under Section 97.11 of the Civil Air Regulations tjien 
in effect, Section 609 of the Civil Aeronautics Act, 49 
U. S. C. 559 and Section 5(a) and (b) of the Administjra- 
tive Procedure Act, 5 U. S. C. 1004. 

2. The Board’s findings that Petitioner failed to t^ike 
proper measures to overcome the visual deficiencies! of 
his aircraft or to maintain a proper lookout are Aot 
supported by reliable, probative and substantial evidence 
as required by due process of law and Section 7(c)jof 
the Administrative Procedure Act, 5 U. S. C. 1006. T^he 
evidence of record below showed that Petitioner was ily- 
ing the aircraft himself at the time of the accident and ijad 
posted Co-pilot Brown as lookout. At the time of the 
collision Petitioner was looking around out in front of 
his aircraft and’could not see the DC-3 because a wind¬ 
shield post completely blocked the DC-3 from his vi^w 
during the entire time the two aircraft were approach¬ 
ing one another. If the windshield post had not hidden 

I 
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the DC-3 from Petitioner’s view, he would have had at 
most only 96 seconds in which he could have seen the 
DC-3. Since the DC-3 might have been hidden from 
Petitioner’s view by any of the 4 windshield posts in the 
cockpit or by the rear of the fuselage, in order to have 
been certain that he would see any aircraft on a collision 
course with his aircraft, Petitioner would have had to 
look around each of the 4 windshield posts and also on 
each side of the fuselage. To accomplish such a procedure 
within the 96 seconds in which he could have seen the 
DC-3, Petitioner would have had to look around one of 
those obstacles every 16 seconds. In view of the fact 
that Petitioner was flying the aircraft and had to devote 
considerable attention to his instruments and to naviga¬ 
tion, it is clearly not reasonable to hold Petitioner to 
the duty of looking around an obstacle in the cockpit 
every 16 seconds during a flight. Such a requirement 
would be even more unreasonable in this case when it is 
considered that Petitioner had a co-pilot for the purpose 
of assisting him in such matters and had specifically 
posted his co-pilot to perform the duties of lookout. The 
evidence of record below does not support the Board’s 
finding that Petitioner was careless by failing to take 
proper measures to overcome the visual deficiencies of 
his aircraft and to maintain a proper lookout, and con¬ 
sequently that finding violates due process of law and 
Section 7(c) of the Administrative Procedure Act, 5 
U. S. C. 1006. 

The Board has failed to specify in any way the reasons or 
basis for its finding that Petitioner failed to take proper 
measures to overcome the visual deficiencies of his aircraft 
and to maintain a proper lookout, and, therefore, the orders 


complained of herein deny Petitioner due process of law 
and violate Section 8(b) of the Administrative Proiedure 
Act, 5 U. S. C. 1007. 

3. The Board’s finding that Petitioner violated Section 
60.103(d) of the Civil Air Regulations (the “proximity 
rule”) is based, according to the Board itself, upon the 
finding that the Petitioner failed to take proper measures 
to overcome the visual deficiencies of his aircraft 4-nd to 
maintain a proper lookout, something with which he was 
never charged. 

There is no doubt but that there was a collision be¬ 
tween the Petitioner’s aircraft and the DC-3 and th^t the 
two aircraft were within 500 feet of one another without 
prior arrangement therefor between the pilots. 

The Board has said that the proximity rule dois not 
constitute an absolute prohibition of flight within bdo feet 
of another aircraft without prior arrangement therefor. 
On the other hand, the Board has deliberately refused 
to say what the rule does mean. There is only one other 
meaning which the rule could have and that is the one 
which Petitioner asked the Board to adopt but whi<jdi the 
Board said it was not “required” to adopt. 

The meaning of the proximity rule is that a pilot is 
prohibited from knowingly operating his aircraft ydthin 
500 feet of another without prior arrangement therefor. 
The rule is worded in the form of a positive direction as 
to how aircraft shall be operated and not in ternp of a 
prohibition. It also is worded so as to place the responsi¬ 
bility for separation on both pilots together and npt one 
pilot alone. Moreover, to the extent that the rule is inter¬ 
preted as applying to unintentional operation of a:i air- 
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craft within 500 feet of another it would be of no effect in 
regulating air traffic or in promoting air safety. 

The uncontroverted evidence of record in the proceed¬ 
ing below established that the Petitioner did not know of 
the proximity of the DC-3 and that the operation of his 
aircraft within 500 feet of the DC-3 was unintentional. 
Pursuant to Section 10(e) of the Administrative Proced¬ 
ure Act, 5 IT. S. C. 1009, this Court should determine that 
the meaning of Section 60.103(d) of the Civil Air Regula¬ 
tions (the “proximity rule”) is that a pilot is prohibited 
only from knowingly operating his aircraft within 500 feet 
of another without prior arrangement therefor. In any 
event, however, the orders complained of herein must be 
set aside for the reason that the meaning of Section 60.103 
(d), as interpreted by the Board, is so indefinite and vague 
that it cannot be enforced against the Petitioner under the 
requirements of due process of law. 

4. Petitioner was denied a fair hearing contrary to the 
requirements of due process of law and Sections 5(c) and 
8(a) of the Administrative Procedure Act, 5 U. S. C. 1004, 
1007, because the officer who presided at the hearing where 
all the evidence was adduced did not prepare the Initial 
Decision, that decision being prepared by a different 
examiner even though the officer who presided at the hear¬ 
ing was and still is available to the Board. 
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ARGUMENT 


THE BOARD’S FINDING THAT PETITIONER 
FAILED TO MAINTAIN A PROPER LOOKOUT 
VIOLATES THE BOARD’S REGULATIONS, TlHE 
CIVIL AERONAUTICS ACT, THE ADMINISTRA¬ 
TIVE PROCEDURE ACT AND DUE PROCESS OF 
LAW BECAUSE PETITIONER HAD NO NOTICE 
THAT SUCH ISSUE WAS TO BE TRIED. 

I 

In Finding 4 of its Opinion and Order, dated September 
2, 1949, Order Serial No. S-269, the Board found that 
Petitioner failed “to take due and proper measured to 
overcome the visual deficiencies of his aircraft, and to 
maintain a proper lookout for such aircraft” (App. ^27- 
228). The issue of whether or not Petitioner had main¬ 
tained a proper lookout did not come into the proceed¬ 
ing below until issuance of the Initial Decision, after the 
record was closed and there was no possibility of intro¬ 
ducing further evidence. 

Of the four charges originally brought against Petitioner, 
only one, that contained in paragraph V of the complaint, 
alleged careless or reckless conduct on the part j of 
Petitioner. Paragraph V of the complaint vras as follows 
(App. 15): 

i 

i 

“Defendant, by virtue of the facts alleged in para¬ 
graphs II, III and IV of this Complaint, and by collid¬ 
ing with the overtaken aircraft in the vicinity of Aber¬ 
deen, Maryland, operated an aircraft in a careless aind 
reckless manner so as to endanger the lives and prop¬ 
erty of others, contrary to the provisions of Section 
60.101 of the Civil Air Regulations.” 

i 
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Paragraph II of the complaint charged Petitioner with 
deviating from his authorized route (App. 14-15), and 
the Examiner found him not guilty on that charge (App. 
165). Paragraph III of the complaint charged Petitioner 
with failing to give way to the right upon overtaking the 
DC-3 aircraft (App. 15), and the Board has made no find¬ 
ing on that charge (App. 227-228). Paragraph IV of the 
complaint charged Petitioner with flying his aircraft with¬ 
in 500 feet of the DC-3 when no prior arrangements there¬ 
for had been made with the pilot of the DC-3 (App. 15). 
It is apparent, therefore, that none of the allegations of 
paragraphs II, III and IV of the complaint mentioned 
that the Petitioner had failed to take proper measures 
to overcome the visual deficiencies of his aircraft or to 
maintain a proper lookout. The only specification of care¬ 
less or reckless conduct on Petitioner’s part contained in 
the complaint which the Board has adhered to is that he 
violated Section 60.103(d) of the Civil Air Regulations (the 
“proximity rule”). There was no charge brought against 
Petitioner for failure to take due and proper measures to 
overcome the visual deficiencies of his aircraft or to main¬ 
tain a proper lookout. 

No opportunity at all was afforded Petitioner to meet 
the issue of whether or not he had maintained a proper 
lookout, for the complaint failed to notify him that such 
an issue was to be tried and all of the evidence upon which 
the decisions of the Board were based was stipulated into 
the record prior to the Initial Decision, which raised the 
issue for the first time. 

The finding that Petitioner was guilty of failure to 
maintain a proper lookout, an issue of which the Petitioner 
had been given no notice prior to the Initial Decision, 
violated the long-established principle that due process 
of law* requires that a person be given adequate notice 
of the matters of fact and law’ to be asserted against 
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him. Morgan v. United States, 304 U. S. 1 (1938); General 
Utilities & Operating Co. v. Helvering , 296 U. S. 200 (1935). 

Mr. Chief Justice Hughes, speaking for the couitt in 
Morgan v. United States, 304 U. S. 18-19, said: 

“But a ‘full hearing’—a fair and open hearing-4-re- 
quires more than that. The right to a hearing embraces 
not only the right to present evidence but also a rea¬ 
sonable opportunity to know the claims of the opposing 
party and to meet them. The right to submit argunjient 
implies that opportunity; otherwise the right may be 
but a barren one. Those who are brought into contest 
with the Government in a quasi-judicial proceeding 
aimed at the control of their activities are entitled to be 
fairly advised of what the Government proposes Jand 
to be heard upon its proposals before it issues its final 
command.” 

i 

i 

In Standard Oil Co. v. Missouri, 224 U. S. 270, 281 (19jL2), 
Mr. Justice Lamar pointed out for the Supreme Court 
that the notice and the hearing must correspond if due 
process of law is to be afforded: 

i 

“The Federal question is whether, in that court, vvith 
such jurisdiction, the defendants were denied due 
process of law. Under the Fourteenth Amendment t]hey 
were entitled to notice and an opportunity to be he^rd. 
That necessarily required that the notice and the hear¬ 
ing should correspond, and that the relief granted 
should be appropriate to that which had been heard 
and determined on such notice. For even if a cofirt 
has original general jurisdiction, criminal and cijvil, 
at law and in equity, it cannot enter a judgment which 
is beyond the claim asserted, or which, in its essential 
character, is not responsive to the cause of action on 
which the proceeding was based.” 

The requirement that the notice shall correspond to the 
hearing is not only one of constitutional due process, but 
is also required by Section 5(a) of the Administrative 
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Procedure Act, 5 U. S. C. 1004. That section in part pro¬ 
vides: 


“(a) Notice. —Persons entitled to notice of an 
agency hearing shall be timely informed of * * * the 
matters of fact and law asserted.” 

Section 609 of the Civil Aeronautics Act, 49 U. S. C. 
559, requires that notice be given. That section in part 
provides: 

“The Authority * * * may reexamine any airman, 
and, after investigation, and upon notice and hearing, 
may * * * suspend any * * * airman certificate * * * if 
the interest of the public so requires * * # ” 

Further, the Board’s own regulations required that 
notice be given Petitioner of the facts which the Adminis¬ 
trator or the Board proposed to establish. Section 97.11 
of the Civil Air Regulations provided in part as follows: 

“97.11 Complaint : Order to Show Cause: Allega¬ 
tions. The complaint or order to show cause shall con¬ 
tain * # * a plain statement of the facts which the Ad¬ 
ministrator or the Board proposes to establish # * * ” 

Petitioner pointed out to the Board at the time of its 
reconsideration of its original decision that Petitioner 
had not received notice that the question of whether or 
not he was maintaining a proper lookout was to be put in 
issue. The Board’s answer in its Opinion and Order, dated 
September 2, 1949, Order Serial No. S-269, was as follows 
(App. 226-227) : 

“Although the point is not pressed upon us by Respon¬ 
dent, it appears to be his contention that the pleadings 
were insufficient to put in issue the question of' whether 
Respondent was maintaining an adequate lookout. We 
see no merit in this contention. Paragraph five of the 
complaint alleged, among other things, that Respon- 





dent by colliding with the overtaken aircraft ih the 
vicinity of Aberdeen, Maryland, operated an aiiicraft 
in a careless and reckless manner so as to endanger the 
lives and property of others.’ W hether Respondent, 
under a motion to make more definite and certain 
would have been entitled to additional pleading^, we 
do not determine. The pleadings were broad enough to 
include the issue as to whether the collision wa^ due 
in any degree to the carelessness of Respondent! Re¬ 
spondent’s failure to maintain an adequate lookout is 
but one of the factual matters put in issue bv this 
pleading. The record shows that Respondent was fully 
aware that this matter was in issue in view of the 
amount of testimony in the record directed to it, and 
for this reason Respondent can not now complain j that 
the pleading was prejudicial to him.” 

As may be seen from the above quotation, the Board’s 
denial of Petitioner’s contentions was based on two 
grounds: 

(1) That in alleging that Petitioner was reckless 
and careless “by colliding with the overtaken air¬ 
craft in the vicinity of Aberdeen, Maryland” any 
carelessness of which Petitioner may have been gpilty 
was thereby put in issue. 

(2) That Petitioner “was fully aware that this 
matter was in issue in view of the amount of testi¬ 
mony in the record directed to it.” 

The allegation of the fact of the collision was certain¬ 
ly no specification of reckless or careless conduct. E^ery 
collision is not the result of carelessness or recklessness. 
Moreover, if the collision had been the result of any care¬ 
lessness or recklessness on Petitioner’s part—which it [was 
not—such conduct certainly had to take place prioi* to 
the collision in point of time. 
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The allegation that Petitioner collided with the Uni¬ 
versal Aircraft did not describe an act of Petitioner but 
simply an event which occurred to each of the aircraft 
involved in the collision. At most, the allegation of the 
fact of collision was no more than a statement of the 
result of the careless or reckless conduct charged. 

It is apparent from the wording of paragraph V of the 
complaint that actually the allegation of the fact of the 
collision was a necessary part of the charge not by way of 
specifying reckless or careless conduct but by way of 
showing that the lives and property of others had been 
endangered. To hold that the allegation of the fact of the 
collision amounted to a general allegation of carelessness, 
or recklessness w T ould be to say that no specification of 
carelessness or recklessness was intended and that the 
statement relating to the facts alleged in paragraphs II, 
III and IV of the complaint was mere surplusage and 
designed only to mislead. 

The second point made by the Board, namely, that 
Petitioner was fully aware that the question of whether 
he was maintaining a proper lookout was in issue, because 
of the amount of testimony in the record directed to that 
point is simply not true in fact. No hearing at all was 
held in the proceeding below, and the only record upon 
which the decisions of the Board w’ere based in the pro¬ 
ceeding below was the record made in the ex parte acci¬ 
dent investigation hearing conducted by the Board. The 
record in the accident investigation hearing certainly con¬ 
tained much testimony and many exhibits dealing with the 
accident, but it in no way informed Petitioner that he was 
in this proceeding being charged with failure to maintain 
a proper lookout. 

Moreover, Petitioner was never once asked whether he 
looked around any of the windshield posts in his cockpit, 
and there was never a suggestion by any of the numerous 




interrogators at that hearing that he had a fair oppor¬ 
tunity to see the DC-3 in view of the established fact that 
the DC-3 was blocked from his sight by one of the Wind¬ 
shield posts to his left. Petitioner was entitled to rely 
upon the charges made in the complaint, and his agree¬ 
ment that the record in the accident investigation near¬ 
ing might be used in making the Initial Decision ijn no 
way amounted to an agreement to expand the issues to 
include any finding which the Board might make froih that 
record. As a matter of fact, the stipulation betweeh the 
Administrator and the Petitioner in which it was agreed 
that the Initial Decision might be based on the record 
in the accident investigation hearing, provided that 
Petitioner “specifically reserves all other rights” (lApp. 

16). j 

The charge contained in paragraph V of the complaint 
was more than a mere general allegation of careless or 
reckless conduct. The charge purported to specify in ^hat 
respects Petitioner had been reckless and careless. There 
was, therefore, no ground upon which Petitioner niight 
have requested a bill of particulars. Paragraph V of the 
complaint was definite and specific in respect to the [acts 
of carelessness and recklessness charged, and clearly 
would have been good against any motion to 
the ground that it was indefinite or uncertain. 

The rule that a defendant must be given notice of the 
matters to be asserted against him and that the ndtice 
and the hearing must correspond is one deeply imbedded 
in the jurisprudence of this country. It is the almost 
universal rule in civil cases that a plaintiff may not re¬ 
cover on a ground of negligence not included in his dom- 
plaint. Arnall Mills v. Smallwood , 68 F. 2d 57 (C. C. A. 
5, 1933); Car stew-sen v. Hammond Lumber Co., 11 F.| 2d 
142 (C. C. A. 9, 1926); Dick v. Great Northern Ry. Co.j, 12 
Wash. 2d 364, 121 P. 2d 966 (1942); Hamilton v. Fiiich, 


dismiss on 
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166 Or. 156, 111 P. 2d 81 (1941); Beckwith v. Louisville 
Ry. Co., 276 Ky. 499, 124 S. W. 2d 737 (1939); Shea v. 
First Nat. Stores, 63 R. I. 85, 7 A. 2d 196 (1939); Stewart 
v. Raleigh County Bank, 121 W. Va. 181, 2 S. E. 2d 274 
(1939); Hartley v. A. I. Rodd Lumber Co., 282 Mich. 
652, 276 N. W. 712 (1937); Gentry v. Betty Lou Bakeries, 
171 Tenn. 20, 100 S. W. 2d 230 (1937); Felber v. Union 
Electric Light & Power Co., 340 Mo. 201, 100 S. W. 2d 
494 (1936); Horvath v. Chestnut Street Realty Co., 144 
S. W. 2d 165 (St. L. App. Mo., 1940). 

Also in civil actions for damages, if the plaintiff alleges 
negligence generally and also specifies particular acts of 
negligence, he can introduce proof only on the specific 
acts of negligence alleged. Couch’s Adm’r v. Black, 301 
Ky. 24, 190 S. W. 2d 681 (1945); McEntire v. King, 59 
Ga. App. 865, 2 S. E. 2d 195 (1939). The distinction be¬ 
tween permitting proof of any act of negligence under a 
general allegation of negligence and permitting proof of 
any act of negligence when specific acts of negligence are 
alleged in the complaint is readily apparent. In the 
first instance, where only a general allegation of negli¬ 
gence is made, the defendant is put on notice that the 
plaintiff intends to rely on any act of negligence which 
he may be able to prove and the defendant may protect 
himself by a bill of particulars, interrogatories or depo¬ 
sitions. However, in the second instance, where specific 
acts of negligence are alleged in addition to general negli¬ 
gence, the defendant expects the plaintiff to rely upon 
the acts alleged and has no legal ground for requesting 
further particulars. 

Here, the Board should have been even more sensitive 
about placing Petitioner in such an unfair position, for the 
proceeding below was in the nature of a criminal pro¬ 
ceeding and put Petitioner’s livelihood at stake. If the 
plaintiff in a civil action will not be permitted to mislead 
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the defendant in such manner, certainly the Administra¬ 
tor and the Board should not be permitted to take 
Petitioner’s pilot certificate from him by such tactic^, par¬ 
ticularly in view of the fact that Petitioner had no Oppor¬ 
tunity here, as does the defendant in a civil actiim, to 
adjust his evidence to meet the variance in the complain¬ 
ant’s case. The record was closed; Petitioner had n<}> way 
to protect himself. 

In criminal cases, it has been held that where a defen¬ 
dant is charged with a statutory crime, specific a<pts of 
negligence must be alleged in the indictment or informa¬ 
tion. In State v. Gilbert, 89 N. H. 134, 194 A. 728 (1937), 
the court reversed a conviction of guilty on an indictment 
which charged that the defendant “did operate a motor 
vehicle in a reckless manner upon a public highway * * * 
and by reason of said reckless operation did cause the 
death of Alfred J. Gilbert.” The court said (89 N. Bj. 136, 
194 A. 729): 


“While it is true that recklessness in the operation 
of a motor vehicle and the resulting death of a person 
are the sole requirements of the crime of whidji the 
defendant is accused, it is equally true that recjkless 
conduct must be inferred from definite overt act$ and 
that no act on which recklessness could be predicated 
is here alleged. It follows that the indictment, though 
phrased in the language of the statute, does not con¬ 
tain a fair and full description of the offense charged, 
within the meaning of Article 15 of the Bill of Rights. 
State v. Silverman, 76 N. H. 309. It differs from the in¬ 
dictment under consideration in the case of State v. 
Rousten, 84 N. H. 140, inasmuch as it does not inform 
the defendant of the nature and cause of the accusa¬ 
tion against him with sufficient definiteness so th&t he 
can prepare for trial.” 

In People v. Maki, 245 Mich. 455, 223 N. W. 70 (1929), 
the issues involved were almost exactly analogous to those 
presented here. The information charged the defendant 
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Maki with involuntary manslaughter, alleging (1) that 
he was driving at an unreasonable and unlawful rate of 
speed, (2) that he was driving without having his car 
under control, (3) that he was driving while intoxicated, 
and (4) that he willfully drove his automobile against 
the automobile of Larson in a reckless and careless manner 
and thereby caused Larson’s death. The first three charges 
were not sustained by the proof and were taken from the 
jury by the court. The case was submitted to the jury 
under the last charge alone on the sole proof that the 
defendant had been driving on the wrong side of the road. 
The Supreme Court of Michigan unanimously reversed 
the conviction, and the majority of the court gave the 
folio-wing reasons for that reversal (245 Mich. 470, 473- 
474, 475, 223 N. W. 74-76): 

“I cannot agree that an information for negligent 
homicide is sufficient which sets up the charge in the 
language of the statute and does not specify the acts 
of negligence relied upon as the cause of death. 

‘Tn a civil suit a declaration so framed would not 
sustain a judgment for damages. Aside from constitu¬ 
tional requirements and precedents in the law of in¬ 
dictments, it is not in harmony with our doctrine of 
natural rights that a person may be deprived of his 
liberty on less particularity of accusation than is re¬ 
quired to cause him to respond in money. 

• # • 

“Negligence is a general word. Its legal definition is 
about as definite as the word itself. It has not such 
concrete significance in the language that it charges, 
to general understanding, a definite act or omission. 
Depending upon circumstances, it requires statement 
of particular facts to disclose its elements in a given 
case, and the specific acts of negligence should be stated 
in an information. Charging an act as having been 
done negligently, without specifying in what the negli¬ 
gence consisted, is no more enlightening than would 
be a blanket charge of general fraud or crime. An 


information in the language of the statute would no 
more inform an accused of the nature of the accusation 
than would a charge of false pretenses without stjating 
the pretenses, or fraud without stating the representa¬ 
tions or means, or crime without designating th|e of¬ 
fense. 

“It can hardly be gainsaid that the constitutional 
requirement is one of fairness, that the accusation 
shall be made so plain that an accused of ordinary in¬ 
telligence may comprehend it, and so specific thit he 
may fairly prepare his defense. An information for 
negligent homicide in the language of the statute throws 
upon the accused the burden of canvassing the realm 
of statutory regulations covering the operation of 
vehicles and of being prepared to defend against cjlaim 
of breach of any or all of them; and, having exhaqsted 
the statutes, the accused must go further and imajgine 
and prepare to meet all the ways in which ingenious 
counsel might conceive that he failed to act as cotinsel 
must claim a reasonably prudent person would l!iave 
acted under the circumstances. Tt is easy for the 
People to specify the negligence. The State shouldj not 
be permitted to lie in wait for an accused. 

• * * 

“in my opinion, the offense provided by this statute 
is peculiarly one which demands and ought to demjand 
special particularity of statement to inform the ac¬ 
cused of the nature of the accusation. The statute goes 
a long way in imposing criminal liability on the com¬ 
mission of what may be innocent and unintentional 
acts. It expressly eliminates wilfulness and want|on- 
ness as elements of the crime and involves no sugges¬ 
tion of moral turpitude. It even does not require that 
the accused shall have been conscious that he was neg¬ 
ligent. It sets up no definite standard of conduct nor 
test of negligence. A jury, after the accident has hap¬ 
pened and from testimony of what occurred, formu¬ 
lates a test of what defendant should or should hot 

have done and then measures his conduct bv it. * * * ” 

%■ 

i 

I 

Petitioner was not given notice that the issue of 
whether or not he failed to take proper measures to ovjer- 
come the visual deficiencies of his aircraft or to maintain 
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a proper lookout was to be tried. As a consequence, he 
was denied a hearing on that issue, and the Board’s find¬ 
ings on that issue should be set aside as contrary to due 
process of law, the Civil Aeronautics Act, the Administra¬ 
tive Procedure Act and the Board’s own regulations. 

n 

THE BOARD’S FINDING THAT PETITIONER 
FAILED TO MAINTAIN A PROPER LOOKOUT 
VIOLATES DUE PROCESS OF LAW AND THE 
ADMINISTRATIVE PROCEDURE ACT BECAUSE 
IT IS NOT SUPPORTED BY RELIABLE, PROBA¬ 
TIVE AND SUBSTANTIAL EVIDENCE OR BY 
ADEQUATE SUBSIDIARY FINDINGS 

In Finding 4 of its Opinion and Order, dated Septem¬ 
ber 2, 1949, Serial No. S-269, the Board found that Peti¬ 
tioner failed “to take due and proper measures to over¬ 
come the visual deficiencies of his aircraft, and to main¬ 
tain a proper lookout for such aircraft” (App. 227-22S). 
That finding of the Board is not supported by reliable, 
probative and substantial evidence as required by due 
process of law and by Section 7(c) of the Administrative 
Procedure Act, 5 U. S. C. 1004. 

The evidence established two points beyond dispute, 
which apparently the Board has accepted: 

(1) The course of the Petitioner’s aircraft and the 
course of the DC-3 intersected at an angle of 74 degrees 
at the time of the collision (App. 182). 

(2) The 6-inch windshield post in the cockpit of Peti¬ 
tioner’s aircraft blocked the DC-3 from his view during 
the entire period of time that the two aircraft were ap¬ 
proaching each other (App. 185-186, 225-226). 


29 


The first point mentioned above was established by! the 
testimony of witness Berman, an aircraft specialist em¬ 
ployed by the Board. Witness Berman examined both the 
aircraft involved in the collision and took measurements 
of the direction and location of the marks and tears tfiade 
on each of the aircraft by the collision (App. 105-10S). 
He determined that the damage marks on the bottoiji of 
Petitioner’s aircraft (the DC-4) were at 43 degrees with 
the longitudinal axis of the aircraft (App. 107). Fror^ the 
known air speeds of the two aircraft as given by the pilots, 
witness Berman was able to establish by a vector analysis 
that the courses of the two aircraft intersected at 74 de- 

I 

grees at the time of the collision (App. 107). He was ^ble 
to verify that conclusion by matching up certain pieced of 
equipment on the DC-3 which protruded from its top and 
which had been damaged, such as the radio antenna ihast 
and a porcelain wire leadin, with damage marks on the 
bottom of the DC-4 (App. 107-108). 

The Board itself found in its Opinion and Order, dated 
Februarv 4, 1949, Order Serial No. S-219, that (App. 1$2): 

“At a point about 2.5 miles west of Havre de Grhee, 
Maryland, the two planes collided at an angle of ap¬ 
proximately 74 degrees.” 

Nothing in its opinion on reconsideration, indicates that 
the Board has changed its opinion in that respect (^pp. 
223-228). | 

The second point mentioned above was also established 
by witness Berman, although Petitioner had pointed out 
that the windshield posts to his left limited his visioiji in 
that direction (App. 76-77). Witness Berman establisjhed 
that the 6-inch windshield post was approximately 45 de¬ 
grees to Petitioner’s left from dead ahead and that if*jthe 
two aircraft were approaching on courses intersecting at 
74 degrees at the speeds stated by the pilots, the DC-3 was 

I 

I 

i 

I 
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approximately 42 degrees to Petitioner’s left from dead 
ahead and the DC-3 remained in the “blind spot” made by 
the 61-inch windshield post (App. 109-110). 

The Board also has found that the DC-3 was hidden from 
Petitioner’s view during the entire time of the approach 
of the two aircraft (App. 185-186): 

“The evidence and testimony of record developed that 
the left area of vision for Respondent was obstructed 
by a windshield post described as about six inches 
wide. Both the Respondent and the witness for the 
Safety Bureau placed this post approximately 45 de¬ 
grees to the left from dead ahead. At the angles of 
approach and with the restricted vision due to the 
windshield post, the area in which the DC-3 was flying 
was blocked from Respondent’s vision.” 

Since the Board has made no finding as to how the Peti¬ 
tioner failed to take proper measures to overcome the 
visual deficiencies of his aircraft or as to how he failed 
to maintain a proper lookout, the Board’s conclusion that 
he was guilty of such failures must have been based en¬ 
tirely upon the facts that the collision took place and that 
Petitioner failed to see the DC-3. 

Petitioner testified that at the time of the collision he 
was flying the aircraft and was looking “right out in front”, 
“looking around” (App. 75). Petitioner was never asked 
whether he took any measures to avoid the blind spots 
created by the windshield posts, and at the hearing there 
was never any indication that there was any issue on the 
point to warrant explanation by Petitioner. 

Petitioner further testified that he had assigned Co-pilot 
Brown the special duty of maintaining a lookout, and Co¬ 
pilot Browm corroborated the Petitioner’s testimony in 
that respect (App. 70, 83-S4). Further, there is no evi¬ 
dence that Co-pilot Brown failed in any way to carry out 
the duty assigned him (App. 83-84). Up until just before 
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I 

the accident Co-pilot Brown was looking out to the! right 
(App. S3-84). When he looked to the left immediately] prior 
to the collision, Co-pilot Brown saw the DC-3 coming at 
him from the left, and it was at that time he pulled tije air¬ 
craft up and to the right (App. 83-84). 

Apparently, the Board would impose upon Petitioner the 
absolute duty of seeing any aircraft, whether or not ije was 
exercising due care. The Board said in its opinion on recon¬ 
sideration (App. 225): 

“As we indicated in our Opinion of February, 4, 
1949, the crux of the questions presented by thi^ case 
is whether Respondent [Petitioner] could and should 
have seen the DC-3 in time to have avoided the (Colli¬ 
sion. If he could or should have done so, his failure 
constitutes a violation of section G0.101 of the then 
effective Civil Air Regulations, which provided that 
‘no person shall operate an aircraft in a careless * * * 
manner so as to endanger the life or property of 
another’ ” (italics added). 

I 

In view of the evidence it would appear that the Board has 
done as it says, that is, imposed on Petitioner the absolute 
duty of seeing any aircraft whether or not he was ,exer- 
cising due care. Such an interpretation of Section ^0.101 
is clearly wrong in the light of the express wording pf the 
section that only carelessness or recklessness is prohibited. 

As Petitioner has pointed out to the Board, when the two 
aircraft were 5 miles apart, they were only 96 seconds ^way 
from the collision (App. 197, 209). Official tests (nade 
by the Civil Aeronautics Administration show that airpraft 
position lights of the type mounted on both the DC-3 and 
Petitioner’s aircraft cannot be seen even under the |most 
ideal conditions at a distance greater than 5 miles (lApp. 
208). These tests also show that the distance at which the 
lights can be seen is considerably reduced when lights of 
a city or town are in the background and that it is possible 
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for two aircraft to pass each other while flying over lighted 
cities or towns without either one being able to distinguish 
the position lights of the other (App. 208-209). 

If tests made by the Civil Aeronautics Administration 
show that skilled observers knowing exactly where to look 
and what to look for cannot distinguish aircraft position 
lights at a distance greater than 5 miles, certainly it must 
be accepted that Petitioner could not possibly have seen 
the DC-3 at a distance of greater than 5 miles. Indeed it 
is probable that the Petitioner could not have seen the DC-3 
at so great a distance as 5 miles in view of the fact that the 
collision occurred shortly after sunset when visibility con¬ 
ditions vrere not ideal. 

Petitioner, therefore, had only 96 seconds in which he 
could possibly have seen the DC-3 prior to the collision. 
Any of the four windshield posts in his cockpit or the rear 
of the fuselage of his aircraft could have hidden an air¬ 
craft from Petitioner’s view as long as such aircraft was 
on a collision course with Petitioner’s aircraft, as the DC-3 
was, and Petitioner had no reason to think that the DC-3 
would come from his left. Indeed, the DC-3 should have 
been on the airway ahead of him, where Petitioner was 
looking. 

Consequently, to hold Petitioner responsible for seeing 
the DC-3 prior to the collision was to impose on him the 
duty of looking around an obstacle in his cockpit once every 
16 seconds during a flight—an obviously impossible and 
unreasonable requirement. 

When it is remembered, that Petitioner was flying the 
aircraft and had the duty of watching numerous instru¬ 
ments and of navigating the aircraft and that Petitioner 
had a co-pilot whom he had posted as a lookout, the Board’s 
decision was certainly wrong. A two-man pilot crew is 
provided in airliners because of the fact that one man can- 
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not adequately perform the duties of flying and navigating 
and maintain an omniscient lookout as well. 

The Board has mentioned that the Petitioner knew that 
the DC-3 had departed from the Newark Airport 15 i|iin- 
utes earlier authorized to 'fly in the same direction and at 
the same altitude, apparently with the idea that such knowl¬ 
edge ought to have caused Petitioner to see the DC-3 (App. 
227). The Board certainly has failed to consider that the 
information misled Petitioner and could not have helped 
him. Petitioner w*as looking to the front where the DC-3 
should have been. Actually the DC-3 came from the lbft, 
from off the airway, at almost a right angle to the airWay. 
The fact that Petitioner had been informed that the Dp-3 
would be ahead of him on the airway actually misled him 
and did not help him. 

i 

Petitioner has said to the Board and says to this Coprt 
that he recognizes that in his capacity of an airline pilot 
he has the duty of exercising due care to maintain a look¬ 
out for other aircraft. However, there is no requirement 
of perfection; there is no absolute responsibility to fsee 
every aircraft. The Civil Air Regulation under which the 
Petitioner was charged prohibits only reckless and careljess 
operation of an aircraft and does not impose upon a pilot 
the absolute duty to see every other aircraft. In this case 
it was impossible, as a practical matter, for Petitioner to 
have seen the DC-3. 

There was no substantial evidence of record before the 
Board which supported its finding that Petitioner failed 
to take proper measures to overcome the visual deficiencies 
of his aircraft and to maintain a proper lookout. The o^ly 
conclusion which reasonably can be drawn from the evi¬ 
dence is that Petitioner was neither careless nor reckless in 
the operation of his aircraft. The Board’s orders com¬ 
plained of here, therefore, have denied Petitioner cjue 
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process of law and violate Section 5(e) of the Administra¬ 
tive Procedure Act, 5 U.S.C. 1004. 

Further, the Board has made no subsidiary findings of 
fact which would indicate in what respects the Petitioner 
failed to take proper measures to overcome the visual defi¬ 
ciencies of his aircraft or to maintain a proper lookout. 
By its failure to do so, the Board has denied the Petitioner 
due process of law and has violated Section 8(b) of the 
Administrative Procedure Act, 5 U.S.C. 1007. 

m 

THE BOARD HAS ERRONEOUSLY INTER¬ 
PRETED SECTION 60.103(d) OF THE CIVIL AIR 
REGULATIONS AND THAT SECTION, AS IN¬ 
TERPRETED BY THE BOARD, IS SO INDEFINITE 
AND LACKING IN MEANING THAT IT IS UNEN- 
FORCIBLE AGAINST PETITIONER 

In Finding 6 of its Opinion and Order, dated September 
2, 1949, Order Serial No. S-269, the Board has found that 
the Petitioner violated Section 60.103(d) of the Civil Air 
Regulations then in effect by flying within 500 feet of the 
DC-3 without prior arrangement therefor with the pilot of 
the DC-3 (App. 228). 

Section 60.103(d) of the Civil Air Regulations, as then' 
in effect, provided as follows : 

“Proximity. Aircraft shall be flown at least 500 feet 
apart except by prearrangement of the pilots in com¬ 
mand of the aircraft.” 

The DC-3 and Petitioner’s aircraft collided, and there is 
no doubt but that the two aircraft were within 500 feet of 
one another for a short period of time. The primary ques¬ 
tion for this Court is what is the meaning of Section 60.103 
(d). Petitioner has contended before the Board that Sec- 






35 


tion 60.103(d) is directed only against knowingly operating 
an aircraft within 500 feet of another aircraft without jprior 
arrangement therefor. The evidence is uncontroverte^ that 
Petitioner did not see the DC-3 and that Co-pilot Brown did 
not see the DC-3 until immediately prior to the collision, at 
which time he immediately took action to avoid the collision. 

The Board has said in its Opinion and Order, dated Sep¬ 
tember 2, 1949, Order Serial No. S-269, that, “nothing in 
the language of the provision or in the constitutional guar¬ 
antee of due process requires us to interpret Section 6Q.103 
(d) as establishing a rule for safe flight proximity which is 
dependent on the state of mind of each pilot as advocated 
by Respondent, so that the rule would not be applicable un¬ 
less a pilot intended to bring his aircraft within 500 fbet of 
another” (App. 226). However, the Board has also said 
that, “We do not say that Section 60.103(d) constitutes an 
absolute prohibition of flight within 500 feet of anotheij* air¬ 
craft without prior arrangement therefor, nor is it neces¬ 
sary for us to do so in this case.” The Board has failed to 
give any further indication of how it interprets Section 


60.103(d). 

It would appear that Section 60.103(d) could be inter¬ 
preted in only two ways. It might be interpreted as an abso¬ 
lute prohibition against flying an aircraft within 500 feet of 
another or it might be interpreted as a prohibition only 
against knowingly flying an aircraft within 500 feet of an¬ 
other. Apparently the Board has rejected both of those 
meanings without suggesting what other meaning Height 
possibly be attached to the regulation. 

Although Petitioner pointed out to the Board that to in¬ 
terpret Section 60.103(d) as an absolute prohibition of 
flight within 500 feet of another aircraft would rais^, in 
some cases, grave constitutional issues, Petitioner has con¬ 
tended that Section 60.103(d) ought to be interpreted as a 
matter of law as prohibiting only knowing operation oft an 
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aircraft within 500 feet of another. That construction is 
the only reasonable construction which can be placed upon 
Section 60.103(d), and the Petitioner asks this Court to 
so rule. 

The wording of Section 60.103(d) indicates that it was 
intended to relate only to knowing operation of one air¬ 
craft within 500 feet of another. It will be noted that the 
regulation is not in the form of a prohibition; it is worded 
as a positive requirement addressed to the flying of the 
aircraft. The phrase “aircraft shall be flown” shows that it 
was intended to guide the intentional actions of pilots. 

It should also be noted that the regulation does not at¬ 
tempt to place upon any one pilot the entire responsibility 
for maintaining separation. The wording of Section 60.103 
(d) is that, “aircraft shall be flown at least 500 feet apart”. 
If it had been intended to place on each individual pilot the 
responsibility for keeping his aircraft at least 500 feet 
away from another aircraft, the regulation ought to have 
been warded somewhat along the following lines: 

“Every aircraft shall be flown at least 500 feet away 
from any other aircraft, except by prearrangement of 
the pilots in command of the aircraft.” 

Why was the regulation so carefully drawm to avoid plac¬ 
ing the responsibility of maintaining separation on one 
pilot alone, if it was intended that the regulation would 
apply to a pilot who was unaware of the approach of an¬ 
other aircraft? The intent of the regulation was to place 
the responsibility on both pilots to maintain the required 
separation of aircraft. 

The exception stated in the regulation is also important 
in indicating the intent of the regulation. The exception is 
that aircraft may be flown within 500 feet of another if 
there has been a prearrangement to that effect between the 
pilots of both aircraft. Obviously the exception is directed 
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only to intentional action, and the exception being applica¬ 
ble only to intentional operation, the principle directive 
ought to be similarly limited to only intentional operation. 

When the purpose behind Section 60.103(d) is considered, 
it is clear that the regulation was intended to relate on ty to 
intentional action. Section 60.103(d) is part of the Air 
Traffic Rules, which are “the rules of the road”, so to speak, 
for flyers. These rules are designed to make flying Safer 
by prohibiting dangerous practices and by directing pilot 
action under certain circumstances in order that pilots piay 
know what action other pilots may be expected to take ujider 
such circumstances. As an example of the former typej the 
Air Traffic Rules prohibit acrobatic flying or stunting uhder 
certain circumstances. As an example of the latter type, 
except where a special traffic pattern is established, aircraft 
are to circle airports in a left hand pattern, aircraft aije to 
pass to the right of one another, and in the case of converg¬ 
ing aircraft, the aircraft on the right has the right atyay. 

Section 60.103(d) is of the former type, one designed to 
prohibit dangerous practices. The air is wide and deep and 
every operator of an aircraft should be entitled to as ipuch 
leeway as reasonable to protect himself against unfoijsee- 
able misadventure. There is no reason why any operator 
should be required to submit to the hazard of having an¬ 
other aircraft deliberately flown near by. As applied to 
such a situation, the regulation is needed, and prohibit^ an 
unsafe practice and makes for safer flying. 

However, it would be clearly futile and useless to attejmpt 
to extend the regulation to prohibit flying an aircraft wifhin 
500 feet of another when the presence of the other aircraft 
was unknown. Since by hypothesis the presence of the air¬ 
craft is unknown, the regulation would serve no purpose 
except to impose punishment on the pilot. To thus extend 
the meaning of the regulation would prohibit no unsafe 
practices. Flying within 500 feet of another aircraft in 
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itself is not harmful; the reason for prohibiting flight in 
such close proximity is to prevent actual collisions which 
otherwise might result from unforseeable misadventure if 
aircraft are flown closely together. 

To construe Section 60.103(d) as an absolute prohibition 
against flying aircraft within 500 feet of another would 
make no more sense than to absolutely prohibit collisions 
or to absolutely prohibit accidents. The regulation must be 
given a reasonable interpretation. United States v. Kirby, 
7 Wall. 482 (1869). The only reasonable interpretation of 
the regulation is that it only prohibits a pilot from know¬ 
ingly operating his aircraft within 500 feet of another. 

Moreover, to interpret Section 60.103(d) as an absolute 
prohibition would, in some cases, impose punishment on a 
pilot who was not at fault in any way. For instance, if a 
fighter pilot dives on the back of an airliner in such a way 
that it is impossible for the captain of the airliner to ma¬ 
neuver his airplane so as to keep more than 500 feet away 
from the fighter plane, ought the airline pilot to be pun¬ 
ished under such circumstances? The Board has decided 
that Section 60.103(d) is applicable under instrument flight 
rule conditions, i.e., when aircraft are flying through clouds 
and the visibility is “zero.” In the Matter of Leroy Nelson 
Smith, Respondent, Docket SR-1406, decided July 18, 1947. 
It is submitted that the only reasonable construction which 
can be placed upon Section 60.103(d) is that it only pro¬ 
hibits a pilot from knowingly operating his aircraft within 
500 feet of another. Under such interpretation of Section 
60.103(d), it is clear from the evidence that Petitioner was 
not guilty of violating that regulation and this Court should 
so hold. 

This Court is not required to accept the Board’s interpre¬ 
tation of Section 60.103(d) where the regulation as inter¬ 
preted by the Board is plainly unreasonable and wrong. 
Social Security Board v. Nierotko, 327 U. S. 358 (1946); 
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Bartchy v. United States, 319 U. S. 484 (1943); Brown dum¬ 
ber Co. v. L. & N. R. Co., 299 U. S. 393 (1937). Pursuant to 
Section 10(e) of the Administrative Procedure Act, 5 
U. S. C. 1009, this Court should hold that Section 60.10k(d) 
only prohibits a pilot from knowingly operating an aircraft 
within 500 feet of another without prior arrangement there¬ 
for and that the Petitioner was not guilty of violating jthat 
regulation. 

As previously pointed out, the Board has failed, altnost 
even refused, to say what Section 60.103(d) means. The 
Board has said that it is not required to adopt the meahing 
proposed by Petitioner, but on the other hand, the Bbard 
has.said that Section 60.103(d) does not amount to an Abso¬ 
lute prohibition. Apparently the Board considers that fit is 
privileged to decide each case under Section 60.103(d^ as 
though it were determining whether an applicant qualified 
for a certificate t>f public convenience and necessity, f;hat 
it may determine the guilt or innocence of any person 
charged with violating of Section 60.103(d) under its own 
ideas of what may be fair or equitable under the circum¬ 
stances. Certainly, the Board is not privileged to apply the 
regulation in such fashion when its application, as her^, is 
semi-penal in nature. If the regulation is so indefinite and 
uncertain that pilots cannot know until after a determina¬ 
tion by the Board what the regulation means, the regula¬ 
tion is invalid and cannot be enforced. As interpreted by 
the Board, Section 60.103(d) is clearly so indefinite A n d 
lacking in meaning that it cannot be enforced against peti¬ 
tioner. If the Board cannot say what Section 60.103j(d) 
means, then how can it expect ordinary pilots to know what 
is prohibited? 

A regulation which is so indefinite and lacking in meaning 
that it cannot be understood by ordinary persons is invalid 
and cannot be enforced. Kraus & Bros. v. United Stakes, 
327 U. S. 614 (1946); Lametta v. New Jersey, 306 U. S. ^51 
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(1939); Connally v. General Const. Co., 269 U. S. 385 (1926). 

This Court should set aside the orders complained of for 
the reason that the Board’s interpretation of Section 
60.103(d) of the Civil Air Regulations is plainly wrong and 
for the reason that, as interpreted by the Board, Section 
60.103(d) is so indefinite and lacking in meaning as to be 
unenforceable against Petitioner. 

IV 

THE BOARD’S ORDERS VIOLATE DUE PROC¬ 
ESS OF LAW AND THE ADMINISTRATIVE PRO¬ 
CEDURE ACT BECAUSE PETITIONER WAS DE¬ 
NIED A FAIR HEARING 

All of the evidence in the proceeding below was taken in 
the Board’s accident investigation hearing under Docket 
Xo. SA-132 on January 8, 1947 (App. 16-17). The presid¬ 
ing officer at that hearing was Robert W. Chrisp (App. 17), 
and he is still available to the Board. The Initial Decision 
in the proceeding below was made by Examiner Harley G. 
Moorhead, Jr. (App. 166). 

Section 5(c) of the Administrative Procedure Act, 5 
U. S. C. 1004, provides in part as follows: 

“The same officers who preside at the reception of 
evidence pursuant to Section 7 shall make the recom¬ 
mended decision or initial decision required by Section 
8 except where such officers become unavailable to the 
agency.” 

Also, Section 8(a) of that act, 5 U. S. C. 1007, provides in 
part: 


“In cases in which the agency has not presided at the 
reception of the evidence, the officer who presided * * * 
shall initially decide the case or the agency shall re¬ 
quire (in specific cases or by general rule) the entire 
record to be certified to it for initial decision.” 


41 


The Board clearly violated Sections 5(c) and 8(a) of the 
Administrative Procedure Act in having the Initiai De¬ 
cision rendered by Examiner Moorhead rather than by Ex¬ 
aminer Chrisp. Moreover, the Board’s failure to comply 
with the law undoubtedly prejudiced Petitioner’s defjense, 
for Examiner Moorhead had no opportunity to judge the 
credibility of the witnesses, and the Initial Decision spiows 
that Examiner Moorhead accepted the testimony of the 
DC-3 pilots and rejected that of Petitioner and Cojpilot 
Brown. For example: 

I 

I 

1. Examiner Moorhead accepted the testimony of 
the DC-3 pilots that the DC-3 was flying straight* and 
level at the time of the collision and rejected the testi¬ 
mony of Petitioner and Co-pilot Brown that theiif air¬ 
craft had completed its turn, was flying straight] and 
level and that the DC-3 was turning immediately prior 
to the collision (App. 157). 

2. Examiner Moorhead accepted the testimony of 
the DC-3 pilots as to their course at the time of the 
accident and rejected that of Petitioner and Co-bilot 
Brown (App. 158-159). 

Petitioner was prejudiced because of the fact thatl the 
officer who presided at the hearing did not render the Ini¬ 
tial Decision, and for that reason the orders complained of 
should be set aside. 
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CONCLUSION 

It is respectfully submitted that the Board’s Orders 
Serial Nos. S-219 and S-269 should be set aside for the 
reasons discussed hereinabove and that the case should be 
remanded to the Board for further proceedings, consistent 
with this Court’s decision. 

Respectfully submitted, 

E. Smythe Gambrell 
W. Glen Harlan 
George A. Smith 

825 Citizens & Southern 
National Bank Building 
Atlanta 3, Georgia 

Attorneys for 
Joseph B. Kuhn 

February 17,1950 

Certificate of Service 

I hereby certify that on the 17th day of February, 1950,1 
mailed copies of the foregoing brief, postage prepaid, to 
Emory T. Nunneley, Jr., General Counsel, Civil Aeronau¬ 
tics Board, Washington, D. C., and to William J. Hickey, 
Special Assistant to the Attorney General, Washington 25, 
D. C. 


W. Glen Harlan 





SUPPLEMENT A 


Statutes Involved 

I 

CIVIL AEEONAUTICS ACT (49 U. S. C. 401 et seq.) 

! 

Sec. 601 (49 U. S. C. 551) 

(a) The Authority is empowered, and it shall be its 
duty to promote safety of flight in air commerce by pre¬ 
scribing and revising from time to time— 


(7) Air traffic rules governing the flight of, and foif the 
navigation, protection, and identification of, aircraft^ in¬ 
cluding rules as to safe altitudes of flight and rules foij the 
prevention of collision between aircraft, and between air¬ 
craft and land or water vehicles. 

See. 602 (49 U. S. C. 552) 

(a) The Authority is empowered to issue airman cer¬ 
tificates specifying the capacity in which the holders there¬ 
of are authorized to serve as airmen in connection with 
aircraft. 

j 

(b) Any person may file with the Authority an applica¬ 
tion for an airman certificate. If the Authority finds, after 
investigation, that such person possesses proper qualifica¬ 
tions for, and is physically able to perform the duties per¬ 
taining to, the position for which the airman certificate 
is sought, it shall issue such certificate, containing such 
terms, conditions, and limitations as to duration thereof, 
periodic or special examinations, tests of physical fitntess, 
and other matters as the Authority may determine toi be 
necessary to assure safety in air commerce. * * * 





• • 
n 

■(c) Each certificate shall be numbered and recorded by 
the Authority; shall state the name and address of, and 
contain a description of, the person to whom the certificate 
is issued; and shall be entitled with the designation of the 
class covered thereby. Certificates issued to all pilots 
serving in scheduled air transportation shall be designated 
“airline transport pilot” of the proper class. 

Sec. 609 (49 U. S. C. 559) 

The Authority may, from time to time, reinspect any 
aircraft, aircraft engine, propeller, appliance, air naviga¬ 
tion facility, or air agency, may re-examine any airman, 
and, after investigation, and upon notice and hearing, may 
alter, amend, modify, or suspend, in whole or in part, any 
type certificate, production certificate, airworthiness cer¬ 
tificate, airman certificate, air carrier operating certificate, 
air navigation facility certificate, or air agency certificate 
if the interest of the public so requires, or may revoke, 
in whole or in part, any such certificate for any cause which, 
at the time of revocation, would justify the Authority in 
refusing fo issue to the holder of such certificate a like 
certificate. * * • 

Sec. 610 (49 U. S. C. 560) 

(a) It shall be unlawful— 

• • • • • 

(2) For any person to serve in any capacity as an air¬ 
man in connection with any civil aircraft used in air com¬ 
merce without an airman certificate authorizing him to 
serve in such capacity, or in violation of the tenns of any 
such certificate; 



Sec. 702 (49 U. S. C. 582) 

(a) It shall be the duty of the Board to— 

# • • • * 

(2) Investigate such accidents and report to the] Au¬ 
thority the facts, conditions, and circumstances relating to 
each accident and the probable cause thereof; 

Sec. 1005 (49 U. S. C. 645) 

* • • 

(f) Every order of the Authority shall set forthj the 
findings of fact upon which it is based, and shall be served 
upon the parties to the proceeding and the persons afficted 
by such order. 

Sec. 1006 (49 U. S. C. 646) 

(a) Any order, affirmative or negative, issued bv the 
Authority under this Act, except any order in respect of 
any foreign air carrier subject to the approval of the Presi¬ 
dent as provided in section 801 of this Act, shall be |sub- 
ject to review by the circuit courts of appeals of the United 
States or the United States Court of Appeals for the jDis- 
trict of Columbia upon petition, filed within sixty (Slays 
after the entry of such order, by any person disclosing a 
substantial interest in such order. After the expiratioin of 
said sixty days a petition may be filed only by leavp of 
court upon a showing of reasonable grounds for failure to 
file the petition theretofore. 

(b) A petition under this section shall be filed in the 
court for the circuit wherein the petitioner resides or has 
his principal place of business or in the United Stjates 
Court of Appeals for the District of Columbia. 



IV 


REORGANIZATION PLAN NO. IV 1 (5 U. S. C. 133 
et seq.) 

Sec. 7 

(a) The Civil Aeronautics Authority and its functions, 
the Office of the Administrator of Civil Aeronautics and 
its functions, and the functions of the Air Safety Board 
are transferred to the Department of Commerce. 

(b) The functions of the Air Safety Board are consoli¬ 
dated with the functions of the Civil Aeronautics Authority, 
which shall hereafter be known as the Civil Aeronautics 
Board and which shall, in addition to its other functions, 
discharge the duties heretofore vested in the Air Safety 
Board so as to provide for the independent investigation 
of aircraft accidents. The offices of the members of the 
Air Safety Board are abolished. 

(c) The Administrator of Civil Aeronautics, whose 
functions shall be administered under the direction and 
supervision of the Secretary of Commerce, and the Civil 
Aeronautics Board, which shall report to Congress and 
the President through the Secretary of Commerce, shall 
constitute the Civil Aeronautics Authority within the De¬ 
partment of Commerce: Provided, That the Civil Aeronau¬ 
tics Board shall exercise its functions of rule-making (in¬ 
cluding the prescription of rules, regulations, and stand¬ 
ards), adjudication, and investigation independently of 
the Secretary of Commerce: Provided further, That the 
budgeting, accounting, personnel, procurement, and re¬ 
lated routine management functions of the Civil Aeronau¬ 
tics Board shall be performed under the direction and 
supervision of the Secretary of Commerce through such 
facilities as he shall designate or establish. 


1 Prepared by the President and transmitted to Congress, April 11, 
1940, pursuant to the provisions of the Reorganization Act of 1939, 
approved April 3, 1939; adopted by Public Res. No. 75, approved 
June 4, 1940, 53 Stat. 561. 


V 


ADMINISTRATIVE PROCEDURE ACT (5 U. S. C. ijOOl 
et seq.) 

Sec. 5 (5 U. S. C. 1004) 

(a) NOTICE.—Persons entitled to notice of an agency 
hearing shall be timely informed of (1) the time, place, 
and nature thereof; (2) the legal authority and jurisdic¬ 
tion under which the hearing is to be held; and (3) the 
matters of fact and law asserted. * * * 

(b) PROCEDURE.—The agency shall afford all inter¬ 
ested parties opportunity for (1) the submission and con¬ 
sideration of facts, arguments, offers of settlement, or pro¬ 
posals of adjustment where time, the nature of the pro¬ 
ceeding, and the public interest permit, and (2) to pie 
extent that the parties are unable so to determine Onv 
controversy by consent, hearing, and decision upon notjice 
and in conformity with sections 7 and 8. 

j 

(c) SEPARATION OF FUNCTIONS.—The same pffi- 
cers who preside at the reception of evidence pursuant to 
section 7 shall make the recommended decision or initial 
decision required by section 8 except where such officers 
become unavailable to the agency. * • * 

Sec. 7 (5 U. S. C. 1006) ! 

(c) EVIDENCE.— * * * Any oral or documentary evi¬ 
dence may be received, but every agency shall as a matter 
of policy provide for the exclusion of irrelevant, imnjia- 
terial, or unduly repetitious evidence and no sanction shjall 
be imposed or rule or order be issued except upon con¬ 
sideration of the whole record or such portions thereof 
as may be cited by any party and as supported by and in 
accordance with the reliable, probative, and substantial 
evidence. # • 


VI 


Sec. 8 (5 U. S. C. 1007) 

In cases in which a hearing is required to be conducted 
in conformity with section 7— 

(a) ACTION BY SUBORDINATES.—In cases in which 
the agency has not presided at the reception of the evi¬ 
dence, the officer who presided (or, in cases not subject 
to subsection (c) of section 5, any other officer or officers 
qualified to preside at hearings pursuant to section 7) 
shall initially decide the case or the agency shall require 
(in specific cases or by general rule) the entire record to 
be certified to it for initial decision. * # * 

(b) * * * All decisions (including initial, recommended, 
or tentative decisions) shall become a part of the record 
and include a statement of (1) findings and conclusions, 
as well as the reasons or basis therefor, upon all the mate¬ 
rial issues of fact, law% or discretion presented on the 
record; and (2) the appropriate rule, order, sanction, 
relief, or denial thereof. 

Sec. 10 (5 U. S. C. 1009) 

Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law T committed to agency 
discretion— 

(a) RIGHT OF REVIEW.—Any person suffering legal 
wrong because of any agency action, or adversely affected 
or aggrieved by such action within the meaning of any 
relevant statute, shall be entitled to judicial review thereof. 

***** 

(e) SCOPE OF REVIEW.—So far as necessary to de¬ 
cision and where presented the reviewing court shall 


decide all relevant questions of law, interpret constitutional 
and statutory provisions, and determine the meaning or 
applicability of the terms of any agency action. It shall 
(A) compel agency action unlawfully withheld or un¬ 
reasonably delayed; and (B) hold unlawful and set &side 
agency action, findings, and conclusions found to b^ (1) 
arbitrary, capricious, and abuse of discretion, or other¬ 
wise not in accordance with law; (2) contrary to con¬ 
stitutional right, power, privilege, or immunity; (3^ in 
excess of statutory jurisdiction, authority, or limitations, 
or short of statutory right; (4) wthout observance of 
procedure required by law; (5) unsupported by substan¬ 
tial evidence in any case subject to the requirements of 
sections 7 and 8 or otherwise reviewed on the record of 
an agency hearing provided by statute; or (6) unwarranted 
by the facts to the extent that the facts are subject to 
trial de novo by the reviewing court. In making the tore- 
going determinations the court shall review the w^hole 
record or such portions thereof as may be cited by any 
party, and due account shall be taken of the ruty of 
prejudicial error. 
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SUPPLEMENT B 

Civil Air Regulations in Effect At Time of Accident: 

Sec. 60.101 | 

Careless or reckless operation . No person shall operate' 
an aircraft in a careless or reckless manner so as to en¬ 
danger the life or property of another. 

Sec. 60.103 

(c) (1) Converging. When, two aircraft are on crossing 

courses at approximately the same altitude, the aircrafj 
on the left shall give way. I 

(3) Overtaking . An overtaken aircraft lias the righjt 
of way and the overtaking aircraft, whether climbingj, 
descending, or in level flight, shall alter its course t^> 
the right. | 

(d) Proximity. Aircraft shall be flown at least 500 feet 

apart except by prearrangement of the pilots in command 
of the aircraft. j 

i 

Sec. 97.11 

I 

I 

Complaint: Order to Show Cause: Allegations. Tlie 
complaint or order to show cause shall contain 

I 

I 

(a) a short plain statement of the grounds upon which 
the Board’s legal authority and jurisdiction rests; 

I 

(b) a plain statement of the facts which the Administra¬ 
tor or the Board proposes to establish; and 

I 

(c) a statement of the action the Administrator requests 

of the Board, or which the Board proposes to take on its 
own initiative. I 


I 
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COUNTERSTATEMENT OF THE CASE 

On December 19,1946, a Universal Airlines DC-3 aircraft! 
carrying 22 passengers and a crew of three departed fromj 
Newark Airport at 1707 hours, 1 destined for Miami viaj 
Raleigh-Durham, North Carolina (App. 33, 36). 2 The pilot) 
of the Universal aircraft had filed with and obtained ap-j 
proval from the Airport Traffic Controller for an instru^ 
ment type flight plan providing for flight at an altitude otf 
2000 feet and air speed of 160 miles per hour to RaleighJ 
Durham (App. 101). Fifteen minutes later, at 1722 hours, 

an Eastern Airlines DC-4 aircraft with 56 passengers and a 
-- 

1 All times referred to are Eastern Standard and based on the! 
24-hour clock. 

2 The reference “App.” refers to the joint appendix to briefsj 
herein. The reference “R” refers to portions of the transcript of the) 
Board’s proceeding filed with the Court and not reproduced in thej 
joint appendix. 


i 


( 1 ) 
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crew of four on board departed Newark Airport non-stop 
for Miami (App. 19). The pilot of the Eastern aircraft, 
petitioner herein, also had filed an instrument type flight 
plan providing for flight at an altitude of 2000 feet, but 
with an estimated air speed of 210 miles per hour (App.. 
101, 102). However, because the four-engine Eastern air¬ 
craft was expected to overtake the slower twin-engine Uni¬ 
versal aircraft, instrument clearance was not granted. On 
the contrary, the Eastern aircraft was cleared for Miami 
at 2000 feet under contact rules (App. 100, 102), and peti¬ 
tioner at the time of takeoff was advised by the control 
tower of the Universal aircraft’s time of departure and 
cruising altitude (App. 100, 101, 102). 

At approximately 1807 hours the two aircraft collided in 
flight near Aberdeen, Maryland (App. 63, 70). Although 
extensive damage resulted to both aircraft, landings were 
effected safely and no serious injuries resulted to any of 
the 85 persons on board the two aircraft. Acting pursuant 
to its duties and responsibilities under section 702 of the 
Civil Aeronautics Act, 3 the Board immediately instituted 
an investigation into the facts of the accident in question. 
Public hearings were held before a panel of eight of the 
Board’s safety experts, headed by Mr. Robert W. Chrisp, 
Chief of the Hearing and Reports Section of the Board’s 
Bureau of Safety Investigation. (R. 35, see petitioner’s 
brief, p. 3). 


3 Civil Aeronautics Act of 1938 (Act of June 23, 1938, C. 601, 
52 Stat. 973, as amended, 49 U.S.C. 401 et seq.), hereinafter referred 
to as the Act. Section 701 of the Act originally provided for an 
independent ‘Air Safety Board” within the “Civil Aeronautics 
Authority”. Section 702 of the Act (49 U.S.C. 582) required the 
Air Safety Board to investigate all aircraft accidents and report to 
the “Authority” the “facts, conditions, and circumstances relating 
to each accident and the probable cause thereof.” The Air Safety 
Board was also required to make such recommendations as, in its 
opinion, would tend to prevent similar accidents in the future, and 
further to make such reports public. Pursuant to Reorganization 
Plan No. IV of 1940 (54 Stat. 1234, 5 U.S.C. 133 et seq.), the Air 
Safety Board was abolished and its functions transferred to the 
present five member Civil Aeronautics Board, previously known 
as the “Civil Aeronautics Authority”. 


The evidence adduced in this accident investigation Rear¬ 
ing, later utilized by stipulation as the record of the pro¬ 
ceeding in which petitioner’s pilot license was suspended, 
is conflicting as to the relative headings and positions of 
the respective aircraft just prior to the collision. The Uni¬ 
versal plane clearly was to the east and left of the Eastern 
plane. According to the Universal pilot, the heading of 
the Universal aircraft was between 255° and 260° and the 
plane was in straight and level flight (App. 40, 49). Ac¬ 
cording to petitioner, the heading of the Eastern aircjraft 
was between 250° and 230° and that plane also wajs in 
straight and level flight (App. 72, 73), having just com¬ 
pleted a bank to the left estimated by petitioner to have 
been 20° (App. 72), and by his co-pilot to have been 35° 
(App. 82). Although these respective headings, if accurate, 
would establish that the Eastern aircraft overtook the 
Universal aircraft at an angle of not greater than 30°j the 
expert testimony of record demonstrates that the ajnglc 
of collision was 74° from the right of the Universal plane 
or the left of the Eastern plane (Apix 108, 109, 111. See 
diagrams set forth at App. 135, 197). Further, the repre¬ 
sentatives of each carrier disputed the other’s contentions 
that their respective aircraft were in straight and Jevcl 
flight. The Universal aircraft was believed by Eastern’s 
co-pilot to be banking to the left toward Eastern’s p^ane 
(App. 85, 86). Universal’s representative was of the view 
that Eastern’s aircraft had not completed its bank to the 
left (App. 118), a possibility admitted by petitioner (App. 
77). The substance of these various contentions was that, 
each crew considered that its aircraft was flying down the 
airway, and that the other aircraft was flying across the 
airway and thus was responsible for the collision. 

The record is clear that the air was extremely smcjoth, 
visibility was excellent, and the lights of both aircraft yere 
functioning properly (App. 38, 49, 55, 71, 78, 84). Although 
Universal’s pilot was aware of the possibility that ojther 
aircraft might be utilizing the airway at the same altijude 
for which his had been cleared (App. 48), the Universal brew 
was not advised of the subsequent clearance of the Eastern 
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aircraft (App. 56, 57). Petitioner, however, definitely wms 
aware of the presence of the Universal aircraft on the air¬ 
way, and anticipated that he wmuld overtake it a “little 
farther on” from the point of actual overtaking. (App. 
74, 75). Petitioner’s co-pilot had anticipated that it would 
be overtaken somewhere in the vicinity of the place of actual 
overtaking and collision (App. 84). 

Contrary to the assertions contained in petitioner’s brief, 
the record does not disclose that petitioner had specifically 
assigned his co-pilot to the special duty of maintaining a 
lookout. Although the co-pilot was maintaining a lookout 
for anything ahead of the aircraft in accordance with custo¬ 
mary procedure, and was anticipating that the Universal 
aircraft would be overtaken somewhere in the vicinity of 
the actual collision, the co-pilot testified that he “wasn’t 
looking for anything particularly” (App. 84). Further, 
the co-pilot stated that he had not discussed the probable 
place of overtaking the DC-3 with petitioner (App. 84). 
However, petitioner apparently assumed that the co-pilot 
was on the alert for the DC-3, having testified that “know¬ 
ing that the traffic was there, we [he and the co-pilot] were 
both looking for it”. When asked where he was looking, 
petitioner stated “right out in front. Looking around” 
(App. 75). 

The evidence also discloses that petitioner’s vision to the 
left was partially obscured by a six inch post in the wind¬ 
shield. Assuming a collision course of 74°, the established 
angle at impact, the Universal aircraft was at all times 
in a “blind spot” created by the post from the pilot’s normal 
area of vision (App. 110, 119, 120). Just prior to the col¬ 
lision, petitioner’s co-pilot, who had been looking to the 
right, turned to the left and observed the Universal air¬ 
craft. Seizing the controls, he attempted to turn to the 
right to avoid the collision (App. 83, 84). His efforts were 
unavailing, and the rear portion of the lower part of the 
fuselage of the Eastern aircraft struck the forward top 
portion of the fuselage of the Universal aircraft (App. 
108). 
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In its Accident Investigation Report issued on October 
22,1947, 4 the Board made no attempt to resolve the various 
conflicting items of testimony or to determine which aircraft 
was flying across the airway. On the contrary, as indi¬ 
cated in the petition for review (App. 4), the Board pointed 
out the obvious fact that proper vigilance on the part of 
either crew would undoubtedly have enabled an avoidance 
of the collision. As between the two crews, however, the 
Board was of the view that the greater laxity should be 
charged to the Eastern crew since petitioner knew of the 
prior departure of the Universal aircraft assigned to the 
same altitude and anticipated that he would overtake it. 
Further, as petitioner has informed the Court, the Bohrd 
in its Accident Investigation Report concluded that peti¬ 
tioner was negligent in failing to overcome the visual de¬ 
ficiencies of his aircraft and to maintain a proper lookout 
(App. 11). With reference to the post which partially pb- 
scured petitioner’s vision, the Board stated in that report: 

“Since such obstructions to visibility are common 
knowledge to pilots operating DC-4 equipment and as 
the extent of such obstructions cannot be considered 
hazardous when due caution is exercised by the cr|ew, 
it must be concluded that safe operation of this equip¬ 
ment requires that the pilot assume the responsibility 
for looking around structural members in order to her¬ 
mit such surveillance of the area ahead of the flightj as 
would assure protection from collision with other Air¬ 
craft.” 

Some three months after the accident in question, qnd 
approximately seven months prior to the release of the 
Board’s Accident Investigation Report, the Administrator 
of Civil Aeronautics filed with the Board on March 20, 
1947 a complaint requesting the Board to suspend or re¬ 
voke petitioner’s pilot license because of certain alleged 
violations of the Civil Air Regulations committed by liim 

4 Docket No. SA-132, File No. 5019-46, adopted on October 20, 
1947. This report, a public record, is not a part of the recorc) in 
this case. However, various references thereto have been mad£ in 
the petition for revie' 
material to a proper 


i 

I 


i, ana the contents oi tne acciacnt report j are 
evaluation of petitioner’s contentions hertein. 
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and the careless and reckless operation of his aircraft in 
connection with the collision previously described (App. 
14, 15). 3 An extension of time within which to file answ-er 
was granted to petitioner at his request (R. 8), and answer 
was thereafter filed on April 16, 1947 generally denying 
the charges in the complaint (App. 16). Hearing was set 
for August 25,1947 before Examiner James V. Constantine 
(R. 11), and postponed from time to time at petitioner’s 
request until February, 1948 (R. 12-18). By notice dated 
February 16, 1948, and signed by Examiner Joseph C. 
Caldwell, Jr., hearing w r as assigned for March 3, 1948 (R. 
20). A further continuance until March 17, 1948 was 
requested from Examiner Cakhvell by petitioner (R. 21), 
and was granted (R. 26). 

On March 13, 1948, some five months after the release of 
the Board’s Accident Investigation Report, petitioner’s 
attornev and counsel for the Administrator entered into a 
stipulation whereby petitioner waived his right to initial 
hearing upon the complaint filed against him (App. 16, 17). 
This stipulation provided that the Board’s examiner, pre¬ 
sumably Mr. Cald'well or any other qualified hearing exam¬ 
iner, should, in making his initial decision, use the “record 
of testimony” at the accident investigation hearing there¬ 
tofore held “but not the report of the Board on the Acci¬ 
dent Investigation as the evidence in this case”. The Ad¬ 
ministrator agreed to recommend only a sixty day suspen¬ 
sion of petitioner’s pilot license, and petitioner on the 
other hand indicated his intention of opposing any suspen¬ 
sion of his license. 

The Board thereafter assigned Examiner Harlev G. 
Mooreliead to the case and Mr. Moorehead issued 
his initial decision on May 26, 1948 recommending 
that petitioner’s license be suspended for a period 
of 40 days (App. 149-166). Exceptions 'were filed thereto 
by substituted counsel for petitioner (App. 166-179). 

3 The function of filing and prosecuting complaints before the 
Board for revocation and suspension of airman certificates was 
assigned to the Administrator by Section 7 of Reorganization Plan 
No. Ill of 1940 (54 Stat. 1231, 5 U.S.C. 133 et seq.) 
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The Board thereafter on February 4, 1949 entered 
its report and order suspending petitioner’s license for 
a period of 40 days (App. 181-190). A petition! for 
reconsideration and oral argument and stay of order pend¬ 
ing reconsideration was then filed by petitioner (App. 
190-215) and granted by the Board. After hearing argu¬ 
ment, the Board on September 2, 1949 entered its secjond 
report and order, again suspending petitioner’s license! for 
40 days (App. 223-228). The Board’s suspension oi-der 
has been stayed by the Board pending judicial review 
thereof. 6 

STATUTES AND REGULATIONS INVOLVED 

Petitioner as a supplement to his brief, pages i-ix, has 
set forth the majority of the sections of the Civil Aero¬ 
nautics Act of 1938 (52 Stat. 973), as amended (49 U.S.C. 
401 et seq.), and of the sections of the Board’s regulations 
adopted pursuant thereto to which references have teen 
made herein. Such other pertinent portions of the Act, 
the Board’s regulations, and the Administrative Procedure 
Act (60 Stat. 237, 5 U.S.C. 1001 et seq.) as have not been 
set forth in petitioner’s brief are cited or quoted in tljieir 
appropriate place in the text of this brief. 


QUESTIONS PRESENTED 

The ultimate question presented herein is whether the 
Board has validly entered its orders suspending peti¬ 
tioner’s pilot license. Determination of this question ide- 
pends upon— 

I 

i 

1. Whether the Board properly considered the issue) of 

petitioner’s failure to maintain a proper lookout. 
— 

6 Petitioner on brief has abandoned the contention in the peti¬ 
tion for review that he was denied a fair hearing before the Bqard 
because the Board already had concluded in its Accident Investiga¬ 
tion Report that petitioner was negligent in not observing the 
Universal aircraft, together with the contention that, because of 
this asserted “prejudgment”, his pilot license cannot hereafter! be 
made the subject of a suspension and revocation proceeding [for 
any negligence on his part in connection with the accident in ques¬ 
tion. Accordingly, these contentions are not in issue in this dase 
and are not discussed. See Rule 17 (i) of the Rules of Court, j 
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2. Whether the Board’s finding of careless operation on 
the part of petitioner because of his failure to maintain 
a proper lookout was based upon substantial evidence and 
supported by adequate subsidiary findings. 

3. Whether a pilot who negligently piloted his aircraft 
within 500 feet of another aircraft thereby violated the 
Board’s then existing “proximity regulation” forbidding 
flight within 500 feet of another aircraft without prior 
arrangement therefor. 

4. Whether the Board erred in assigning an examiner 
who was not present at the reception of the evidence in 
the Board’s Accident Investigation to prepare the initial 
decision in the suspension proceeding against petitioner, 
and if so, whether petitioner may complain of this error. 

SUMMARY OF ARGUMENT 

The Board found that the collision between petitioner’s 
aircraft and the Universal aircraft was due in whole or in 
part to petitioner’s failure to take due and proper meas¬ 
ures to overcome the visual deficiencies of his aircraft, 
and to maintain a proper lookout for the Universal air¬ 
craft known by petitioner to be on the airway. Upon the 
basis of this determination the further findings were made 
that petitioner had operated his aircraft in a careless man¬ 
ner contrary to the provisions of Section 60.101 of the Civil 
Air Regulations, and that petitioner had violated the 
provisions of Section 60.103(d) then in effect by operating 
his aircraft within 500 feet of another aircraft without 
prior arrangement therefor. Either of these latter find¬ 
ings is sufficient to justify the Board’s suspension order; 
both are based upon the single finding of failure to main¬ 
tain a proper lookout. 

Contrary to petitioner’s contentions, the Board properly 
considered the issue of whether petitioner had failed to 
overcome the visual deficiencies of his aircraft and to main¬ 
tain a proper lookout. Under general principles of plead¬ 
ing applicable to court proceedings, the allegations of 
paragraph V of the complaint constituted a general charge 
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of reckless and careless operation by petitioner in col¬ 
liding with the Universal aircraft, placing in issue any aijd 
all specific acts of negligence on petitioner’s part. Morp- 
over, if this allegation did not constitute such a general 
charge, the issue of careless operation nevertheless wps 
raised by the charge contained in paragraph IV of the 
complaint of violation of Section 60.103(d) by operating 
within 500 feet of another aircraft without prior arrange¬ 
ment therefor. This charge necessarily raised the issi|e 
of whether petitioner could and should have seen tjie 
other aircraft, which certainly included the question <j)f 
whether petitioner had maintained a proper lookout. Fur¬ 
ther, common sense compels the conclusion that the prin¬ 
cipal issue in a proceeding against a pilot for colliding 
with another aircraft is whether the pilot was negligent. 
In view of this fact, the generality of the charges contained 
in the complaint, and the further fact that the Boajd 
already had indicated that it considered the principal 
issue raised by the record of the accident investigation 
to be the negligence of the pilots, petitioner had full notipe 
that his negligence in failing to maintain a proper lookoht 
would be in issue. If he had had any doubts concerning 
the point, he should have moved for a more definite state¬ 
ment before stipulating the record of the accident investi¬ 
gation as the record in the suspension proceeding. 

Apart from the foregoing, and the fact that the coijn- 
plaint was sufficient to raise the issue of proper lookojit 
under principles governing administrative pleading evpn 
if regarded as insufficient to do so under Court rules bf 
pleading, petitioner recognized and met the issue of proper 
lookout in the proceeding before the Board and was ful|ly 
heard thereon. Although ultimately insisting before the 
Board that the complaint was technically insufficient to 
place the question of proper lookout in issue, the record 
herein affirmatively demonstrates that petitioner was njot 
surprised by consideration of the issue. Under familiar 
princiydes of law governing administrative proceedings, 
an issue germane to the inquiry but technically outsitjlc 
the pleadings nevertheless may be considered and actpd 
upon if it is in fact raised and met. Under any view bf 
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the case, therefore, the issue of proper lookout properly 
was considered and passed upon by the Board. 

The Board’s finding of failure to maintain a proper 
lookout clearly is supported by substantial evidence and 
adequate subsidiary findings. Petitioner knew of the 
presence of the Universal aircraft on the airway, and was 
actually looking for it when the collision occurred. Apart 
from the fact that he could not have absolved himself 
from responsibility for maintaining a proper lookout on 
his own account, if he had intended to rely upon the co¬ 
pilot’s lookout he should have specifically assigned the 
co-pilot to the duty of maintaining a lookout and should 
have discussed the probable place of overtaking the Uni¬ 
versal aircraft with the co-pilot, which he did not do. 
He could have looked around the post which obscured 
his vision by moving his head, and under all of the circum¬ 
stances of this case he was negligent in failing to do so. 
Aside from the fact that he should have been scanning the 
entire area of visibility for the aircraft which he knew was 
on the airway, he had just completed or was in process of 
completing a turn to the left at the time of the collision. 
Ordinary prudence requires that a person look in the 
direction toward which he turns. The Board did not 
impose an impossible standard of care in finding peti¬ 
tioner negligent in this case. Xo suggestion was made that 
petitioner must look around every obstacle in his cockpit 
every few seconds every moment while in flight. Reason¬ 
able precautions differ with differing circumstances. The 
Board held only that under all the facts of this case peti¬ 
tioner was negligent, which he clearly was. The subsidiary 
findings that petitioner could and should have looked 
around the post which obscured his vision were all that 
were required under the circumstances of this case. 

The “proximity rule” here in issue was rescinded over 
two years ago, and its construction is unimportant except 
insofar as may be required for disposition of this case. 
Unless the Court should determine that petitioner was not 
charged generally with careless and reckless operation by 
colliding with the Universal aircraft, no necessity exists 
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I 

for the Court to consider petitioner’s contentions concern¬ 
ing- the proximity rule. If that rule is considered, how¬ 
ever, the construction placed thereon by the Board shpuld 
be affirmed. The Board in a prior case, referred to land 
relied upon in its opinions in this case, interpreted that 
rule as prohibiting flight within 500 feet of another air¬ 
craft in all instances in which a pilot could and shpuld 
have seen the other aircraft. That reasonable construc¬ 
tion by the Board of its own regulation is controlling 
Contrary to petitioner’s contentions, the examiner jwho 
presided at the reception of the evidence in the suspension 
proceeding did prepare the initial decision in this case. 
Petitioner confuses the reception of evidence in the sus¬ 
pension proceeding with the reception of evidence in the 
accident investigation. The acceptance of the stipulation 
constituted the receiving of evidence in the suspension 
proceeding, and the examiner considering the stipulated 
evidence received that evidence within the meaning of 'the 
Administrative Procedure Act. The fact that the evidence 
so received was adduced before others is immaterial, jthe 
examiner preparing the initial decision “heard” the cpse 
within the meaning of all applicable statutory provisions. 

Further, the Board could not have lawfully assigned ^ny 
member of its accident investigation panel to prepare the 
initial decision in this case. The members of that pahel 
were disqualified to prepare the initial decision in the sus¬ 
pension proceeding by the express provisions of the Ad¬ 
ministrative Procedure Act which forbid participation in 
an adjudicatory proceeding other than as witness or counsel 
by any person who investigated the facts of the case. If 
the receipt of evidence in the accident investigation! is 
regarded as the receipt of evidence in the suspension 
proceeding, all members of the accident panel were rendered 
“unavailable” for assignment as examiners by the men¬ 
tioned provisions. Accordingly, the Board was authorised 
and required to designate another examiner in the case i 
If the Board in fact erred in its selection of examiner, 
petitioner obviously is in no position to complain of tljat 
error. Petitioner knew that no member of the accident 
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investigating panel would act as the examiner in the pro¬ 
ceeding against him. By entering into the stipulation of 
record with knowledge of this fact, petitioner effectively 
waived any objection to the preparation of the initial 
decision by a duly qualified hearing examiner of the Board. 
Further, if not having waived this objection by entering 
into the stipulation, he did not make timely objection to 
the preparation of the initial opinion by the examiner 
assigned thereto, and cannot now be heard to complain. 
In any event, petitioner has not demonstrated and cannot 
demonstrate any prejudice which resulted to him from the 
selection of the examiner to prepare the initial decision. 
The findings of the examiner relied upon by petitioner 
to demonstrate prejudice were not material to the Board’s 
decision or relied upon by the Board. 

ARGUMENT 

I. The Board properly considered the issue of petitioner’s 

failure to maintain a proper lookout. 

Petitioner’s primary contention herein is that the Board 
could not lawfully consider the real issue in its proceeding 
—whether petitioner could and should have seen the Uni¬ 
versal aircraft in time to have avoided the collision. This 
contention is predicated upon the view that, since the 
charges contained in the Administrator’s complaint did not 
specifically allege that petitioner was negligent in failing 
to overcome the visual deficiencies of his aircraft and to 
maintain a proper lookout, petitioner was not afforded notice 
that this question would be considered by the Board. In 
support of this contention, petitioner urges an interpretation 
of the allegations of the complaint which the Board believes 
to be contrary to the plain language and meaning thereof, 
and relies upon various selected civil and criminal decisions 
in which allegations of complaints and informations have 
been strictly construed. Many authorities are cited below 
which demonstrate that adequate notice was afforded to peti¬ 
tioner even under the rules of pleading applicable to judicial 
proceedings. But apart from this, petitioner overlooks 
the facts that strict rules of pleading are inapplicable to 
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administrative proceedings, that he voluntarily stipulated 
the record in the accident investigation as the record in the 
suspension proceeding with full knowledge of the Board’s 
view as to the issues raised thereby as revealed hyi its 
accident report, and that the issue of whether he was 
negligent in failing to maintain a proper lookout was under¬ 
stood and met by him in brief and argument before the 
Board. The contention that petitioner’s license was Sus¬ 
pended upon the basis of an issue of which he had no nojtice 
and upon which he had no opportunity to be heard is patently 
untenable. Petitioner had both legal notice and acjtual 
notice of the issue, and as the record shows, addressed his 
oral and written argument to the Board to this issue at 
some length. 

With reference to the allegations of the complaint, peti¬ 
tioner contends that these allegations do not constitute a 
general charge of careless and reckless operation on his 
part in colliding with the Universal aircraft. If mistaken 
in this view, the further contention is made that, s|nce 
charges of violations of specific Civil Air Regulations were 
described in the complaint, the general charge of careless 
and reckless operation was limited as a matter of lapr to 
those actions particularly described. 

An examination of the various allegations of the Com¬ 
plaint will disclose that paragraphs II, III, and IV thereof 
each alleged a violation of a separate Civil Air Regulation 
other than Section 60.101. Paragraph V alleged that peti¬ 
tioner had, by virtue of the violations previously described 
“and by colliding with the overtaken aircraft in the vicipity 
of Aberdeen, Maryland, operated an aircraft in a careless 
and reckless manner so as to endanger the lives and prop¬ 
erty of others, contrary to the provisions of Section 60J.101 
of the Civil Air Regulations.” Petitioner asserts that the 
allegation of actually colliding with the other aircraft was 
a necessary part of the charge in order to demonstrate that 
the lives and property of others had been endangered by 
virtue of the violations of other sections of the regulations 
which had been previously charged, and did not of itself 
constitute a separate charge of careless and reckless opera¬ 
tion. 
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The fact that the lives and property of others may be 
endangered by reckless operation which does not result in 
an actual collision is so apparent as not to require extended 
comment. It is perfectly clear that the allegation of ac¬ 
tually colliding with the DC-3 was not required to substan¬ 
tiate a charge of careless and reckless operation endanger¬ 
ing the lives and property of others, and that the insertion 
of this allegation was intended to and did constitute a sep¬ 
arate charge of careless and reckless operation, as the 
Board found. Further, when an aircraft collides in mid¬ 
air with another aircraft without the pilot having seen the 
other plane, common sense compels the conclusion that the 
inquiry in a proceeding against the pilot necessarily is 
directed to the question of why the other plane was not 
observed, and whether the pilot was negligent in failing to 
have observed the other aircraft. Petitioner could not pos¬ 
sibly have been misled into believing that his negligence in 
this respect was not intended to be placed in issue by the 
complaint. 

Moreover, if it be assumed that the acts described in 
paragraphs II, III, and IV of the complaint constitute spe¬ 
cific allegations of careless and reckless conduct on the part 
of petitioner, and the allegation of careless and reckless 
collision contained in paragraph V is a mere general allega¬ 
tion of negligence, it by no means follows that under strict 
rules of pleading the issues in the suspension proceeding 
were limited to the specific acts of negligence alleged. Al¬ 
though cases enunciating a different rule admittedly exist, 7 
abundant authority also exists to support the proposition 
that a plaintiff is not limited to proof of specific acts of 
negligence alleged in conjunction with a general specifica¬ 
tion of negligence unless the complaint clearly indicates the 
intention of the pleader so to limit his complaint. See e.y. 
United States Express Co. v. Wahl, 168 Fed. 848 (C.C.A. 6, 
1909); A merican Car and Foundry Co. v. Barry, 195 Fed. 919 
(C.C.A. 8, 1912); Jackson v. Hardy, 70 Cal. App. (2d) 6, 

7 The criminal cases so holding relied upon by petitioner are 
inapplicable to this case since proceedings for the suspension and 
revocation of licenses arc not criminal in nature. 
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160 P. (2d) 161 (1945); Trover v. Spokane Street Railway 
Company, 25 Wash. 225, 65 Pac. 284 (1901). There Cer¬ 
tainly is no indication in the Administrator’s complaint 
that he intended to limit the proceeding to the specific dcts 
charged in paragraphs II, III, and IV. On the contrary, the 
inclusion of the charge of careless and reckless collisioii in 
paragraph V clearly indicated his intention of placing in 
issue all acts of carelessness on the part of petitioned in 
colliding with the Universal aircraft. If petitioner had de¬ 
sired information as to the specific acts of negligence dis¬ 
closed by the record of the accident investigation which fhe 
Administrator proposed to rely upon, he should have filed 
a motion for a more definite statement prior to stipulating 
the record of the accident investigation as the record of t[his 
case. Cf. Sisto v. Civil Aeronautics Board, Case No. 10087, 
decided by this Court on December 19, 1949. 8 

Furthermore, even under petitioner’s theory of pleadijig, 
the entire question of petitioner’s negligence was placedj in 
issue herein by the allegations contained in paragraph XV 
of the complaint charging operation within 500 feet of An¬ 
other aircraft without prior arrangement therefor. |As 
more fully appears in Point III of this brief ( infra pp. '22 
to 26), the issue raised by this allegation was whether peti¬ 
tioner knew or should have known that he was piloting his 
aircraft within 500 feet of the Universal aircraft. No o|ne 
contended that petitioner was aware of this fact. Heijce 
the only question presented was whether he was negligent 
in not being aware of the proximity of the Universal air¬ 
craft. 

Although as demonstrated above, the allegations of the 
complaint are believed to have afforded adequate notice jto 
_ 

s At page 23 of his brief herein, petitioner asserts that “it is 
almost the universal rule in civil cases that a plaintiff may njot 
recover on a ground of negligence not included in his complaint”. 
If this statement is intended to imply that all acts of negligence 
must be alleged in a complaint, and that a plaintiff may not allege 
negligence in general terms and thereafter offer proof of specific 
acts of negligence not alleged, such statement is contrary to tljie 
almost universal rule that specific acts or omissions constituting 
negligence need not be alleged in a complaint. See 38 Am. Jut*., 
Negligence, § 261. 
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petitioner of the issue of petitioner’s failure to maintain a 
proper lookout even under the rules of pleading applicable to 
civil actions, the question of whether the Administrator’s 
complaint would have permitted consideration of this issue if 
filed as a complaint in a damage suit or used as a criminal 
information is wholly irrelevant to this case. Adminis¬ 
trative pleadings are not required to conform to the par¬ 
ticularity of pleading of an indictment or information, nor 
must they state the elements of a cause like a declaration 
at law or a bill in equity. Texas and Pacific Railway Co. 
v. Interstate Commerce Commission, 162 U. S. 197, 215 
(1896); A. E. Staley Mfg. Co. v. Federal Trade Commis¬ 
sion, 135 F. (2d) 453 (C. C. A. 7,1943); National Labor Re¬ 
lations Board v. Piqna Munising Wood Products Company, 
109 F. (2d) 552 (C. C. A. 6, 1940); cf. Kingsland v. Dorsey, 
338 TJ. S. 318 (1949). 

Further, neither the Board’s Rules of Practice nor the 
provisions of the Administrative Procedure Act require 
the specificity in pleadings contended for by petitioner. 
All that is required in a complaint such as is here pre¬ 
sented is a statement sufficient to advise petitioner of the 
ultimate legal and factual issues involved. 9 Moreover, 

9 The provisions of the Board’s Rules of Practice requirin': that 
a complaint contain a “plain statement of the facts which the 
Administrator . . . proposes to establish” were modeled after 
the provisions contained in the Federal Rules of Civil Procedure. 
Rule 8 thereof requires that a complaint contain a “short and plain 
statement of the claim”. The type of statement contemplated 
thereby in negligence cases is illustrated by the specimen com¬ 
plaints set forth as Forms 9 and 10 thereto. Form 9 alleges a 
cause of action by stating 

“defendant negligently drove a motor vehicle against plaintiff 
who was then crossing said highway”. 

Form 10 permits negligence or recklessness to be pleaded as follows: 
“defendant . . . wilfully or recklessly or negligently drove 
or caused to be driven a motor vehicle against plaintiff who 
was then crossing said highway”. 

Certainly the pleadings before the Board are not required to be 
more detailed than those before the courts. Moreover, the pro¬ 
visions of Section 5(a)(3) of the Administrative Procedure Act 
requiring that persons be notified of “matters of fact and law 
asserted”, if deemed applicable to pleadings, require only a state¬ 
ment of ultimate facts, and not a recitation of evidentiary facts. 
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I 

even if a particular issue raised and considered in a given 
proceeding is technically outside the scope of the issues 
tendered by the pleadings, no error results therefrom j if 
the parties were in fact aware of the issue and afforded |an 
opporunity to be heard thereon. Civil Aeronautics Bodrd 
v. State Airlines, Inc., 70 S. Ct. 379 (1950); National Lafyor 
Relations Board v. Mackay Radio & Telegraph Co., $04 
XJ. S. 333 (1938); Cincinnati, Hamilton and Dayton Ry. 
v. Interstate Commerce Commission, 206 U. S. 142 (190t); 
National Labor Relations Board v. Piqua Munising Wood 
Products Company, supra; New York Cent. & H. R. R. <j?o. 
v. Interstate Commerce Commission, 168 Fed. 131 (C. C. 
S. D., N. Y., 1909). 

Viewed in the light of the foregoing principles, th^re 
can be no question but that the complaint was sufficient to 
place in issue the question of petitioner’s negligence j in 
failing to overcome the visual deficiencies of his aircraft, 
and to maintain a proper lookout, or if technically 
insufficient, that the Board nevertheless under all of 
the circumstances of this case properly considered this 
issue. The fact of collision was alleged, coupled 
with an allegation that such collision resulted from careless 
and reckless operation by petitioner of his aircraft, f^o 
more specificity in pleading was required, and particularly 
since the Board’s Rules of Practice in Safety Proceedings 
provide for the filing and granting of a motion for a more 
definite statement. 10 Further, the record herein demon¬ 
strates that petitioner was perfectlv well aware that tjhis 

--- 1 — 

See The Attorney General’s Manual on the Administrative Pro¬ 
cedure Act, 1947, p. 47, wherein the following comment is midc 
with reference to Section 5(a) (3) 

“It (the notice) is not required to set forth evidentiary fajets 
or legal argument. All that is necessary is to advise the parlies 
of the legal and factual issues involved”. 

10 Section 97.15 of the Board’s Rules of Practice in Safety C^ses 
then in effect provided: 

“■Motions to Make More Definite and Certain. Defendant 
may file with his answer a motion that the allegations in the 
complaint or order to show cause be made more definite jpid 
certain. Such motion shall point out the defects complaihed 
of and the details desired.” (R. 5). 
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issue was present in the case and met the contentions of 
negligence on his part by exception to the examiner’s initial 
decision and by brief and argument before the Board. 

In his brief in support of exceptions to the examiner’s 
initial decision, petitioner argued that the Board could not 
find that he was careless or reckless unless it could find 
that he failed to look around the post obscuring his vision 
with sufficient frequentness and that his failure to do so 
constituted carelessness or recklessness (App. 179). Fifteen 
pages of this brief were devoted to arguments and diagrams 
intended to demonstrate that petitioner was not careless 
or reckless in failing to observe the Universal aircraft 
(R. 362-377). In his reply brief, petitioner himself defined 
the issue in the case as “whether the Defendant was care¬ 
less or reckless in failing to see the DC-3” (App. 181). 
Further, a large part of the oral argument on petitioner’s 
behalf before the Board was devoted to the contention that 
petitioner was maintaining a proper lookout (App. 220). 
Petitioner’s attorney informed the Board that, while he 
did not know, he doubted that the charges raised this issue 
but since the question had been raised he nevertheless 
wanted to discuss the issue (App. 216). Counsel was also 
asked whether he was claiming surprise because of this 
issue. Although stating that he was surprised that the 
case had taken the turn that petitioner had “violated a 
regulation simply because he failed to maintain a proper 
lookout”, counsel further stated that, “I am not surprised 
that the Board would concern itself with the question be¬ 
cause in the accident investigation report itself the Board 
concerned itself with that question” (App. 222). Mo re- 
over, as the Board pointed out in both of its opinions, the 
crux of the question presented by the case was whether 
petitioner could and should have seen the DC-3 in time to 
have avoided the collision (App. 185, 255). Such a question 
certainly embraced the subsidiary question of proper 
lookout. 

Petitioner thus had both legal and actual notice of the 
issue of whether he was negligent in failing to overcome the 
visual deficiencies of his aircraft and to maintain a proper 
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lookout, and was fully heard thereon. Further, if he had 
desired to adduce additional evidence directed to this issue, 
he was at liberty at all times to request a hearing orj the 
complaint. He did not do so, and the Board clearlyj did 
not err in considering the issue of proper lookout. 

II. The Board’s finding of careless operation on the part 
of petitioner because of his failure to maintain a 
proper lookout was based upon substantial evidence 
and supported by adequate subsidiary findings 

Petitioner’s contention that the Board’s finding of Care¬ 
less operation lacks the support of substantial evi4ence 
is predicated almost entirely upon the view that, because 
a post obscured the DC-3 from the pilot’s normal area of 
vision at the probable angle of approach of the two aircraft, 
petitioner could not possibly have been careless in failing 
to observe the DC-3. Elaborate arguments are made in 
an attempt to demonstrate that the Board has attempted 
to hold petitioner to an impossible standard of caije in 
finding that he should have looked around the post Which 
obscured his vision, and that petitioner took all proper 
precautions to insure observance of approaching aircraft. 
These arguments and contentions lack support both irl the 
record and in aviation experience. 

It is true, as stated in petitioner’s brief, that ther^ are 
several windshield posts in the cockpit of a DC-4 aircraft. 
Although the analogy is not exact, the location of tfhese 
posts may best be described by reference to an automo¬ 
bile. A center post is located in the cockpit at the apex 
of the windshield where the forward portions join at an 
angle, just as many cars have a post bifurcating the wind¬ 
shield at the point where the left and right panels are 
joined. Two other posts are located to the right and left 
of the cockpit, comparable to the door posts of an auto¬ 
mobile located between the right and left side windows of 
the front seat and the windshield. These posts in the air¬ 
craft are approximately six inches in width, and the left- 
hand post was the one which obscured petitioner’s vision 
in this case, just as the side post of an automobile obscures 
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the driver’s vision when looking approximately 45° to the 
left from the normal driving position. Between each of 
these posts and the center post, there is a smaller post 
about four inches in width which, together with the side 
posts previously mentioned, constitute the frame of a door 
which may be opened inward to allow good visibility in 
case of precipitation (App. 76). 

Petitioner contends that since the Universal aircraft 
could have been hidden by any one of these posts, and since 
the aircraft assertedlv would not have been visible until 
some 96 seconds before impact, the Board has held peti¬ 
tioner to the impossible standard of looking around every 
obstacle in the cockpit at least once during every 96 seconds 
while in flight. The Board obviously has imposed no such 
requirement. The pilot, seated on the left, customarily as¬ 
sumes primary responsibility for maintaining a lookout 
to the left, and the co-pilot to the right. In addition, looking 
around these posts does not present the insurmountable 
difficulties which petitioner implies. The entire area ahead 
and to the sides of the aircraft can be scanned without leav¬ 
ing the seat by movements of the head and body. Further¬ 
more, the visual deficiencies created to the left by the 
presence of the windshield posts can be overcome by move¬ 
ments of the head. Although admittedly more difficult 
than in the case of an automobile, the pilot can look around 
these posts in much the same manner that drivers of auto¬ 
mobiles habitually overcome the visual deficiencies created 
by the left door post adjacent to the windshield. Moreover, 
the Board has not said that petitioner would have been 
negligent in failing to observe any aircraft which approached 
his aircraft from the left at an angle of 74°, but only that 
petitioner under all the facts and circumstances of this case 
was negligent in failing to observe the Universal aircraft. 

The evidence is uncontroverted that petitioner knew of 
the presence of the DC-3 on the airway at the same altitude 
as his aircraft and that visibility was excellent. As a matter 
of fact, petitioner stated that “knowing the traffic was 
there”, he was “looking for it”, thus effectively rebutting 
the contention that attention to instruments precluded a 
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lookout on his part. As pointed out by the examiner, sinjple 
arithmetical computation based upon the known anticipated 
speeds of the respective aircraft would have established 
a probable overtaking of the DC-3 at almost the precise 
moment of overtaking (App. 163), as indeed the co-pjilot 
estimated (App. 84). Even if it be assumed that [the 
co-pilot was also negligent, the primary responsibility was 
that of petitioner as Captain of the aircraft. If petitioner 
had intended to rely primarily upon the co-pilot’s lookbut, 
he should have directed the co-pilot to maintain a lookout 
for the Universal aircraft, and should have discussed ^he 
probable point of overtaking with the co-pilot. The recprd 
demonstrates that these precautions were not taken (A)?p. 
70,84). 

Moreover, knowing that the aircraft was ahead, petitioner 
could not have absolved himself from responsibility tor 
maintaining a proper lookout on his own account, nor has 
lie so contended. On the contrary, as heretofore indicated, 
he was in fact expecting to overtake the Universal ^tir- 
craft and was looking for it. Furthermore, he had jpst 
completed or was in process of making a turn to the lpft, 
and certainly should have surveyed the area in the direc¬ 
tion toward which the turn was made or being made. Peti¬ 
tioner could have seen the aircraft by looking around ^he 
post. The circumstances of this case certainly provide a sub¬ 
stantial basis for the Board’s finding that he was negligent 
in failing to overcome the visual deficiencies of his Air¬ 
craft and to maintain a proper lookout. Pilots of commer¬ 
cial aircraft necessarily must be held to the highest degree 
of care in the operation of aircraft upon which the travel¬ 
ing public is transported, 11 and the Board could not hpve 
found from the circumstances of this case that petitioner’s 
conduct measured up to that degree of care which the public 
safety requires. 

In addition to contending that the Board’s finding is pot 
supported by substantial evidence, petitioner also complains 

11 See Stead et al—Airman Certificate, 1 C.A.A. 74 (193^); 
Rentzel v. Sisto, Board Docket No. SR-1987, decided October \26, 
1948, affirmed sub. nom.; Sisto v. Civil Aeronautics Board, Case 
No. 10087, decided by this Court on December 19, 1949. 
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of lack of subsidiary findings. It is asserted that the Board 
did not make any subsidiary findings which would indicate 
in what respects petitioner failed to take proper measures 
to overcome the visual deficiencies of his aircraft and to 
maintain a proper lookout. Apart from the fact that peti¬ 
tioner’s failure in this respect is so obvious as not to require 
specific findings thereon, the Board, after reviewing the 
facts of the case, stated that petitioner was “not relieved 
from the responsibility of looking around the post and of 
scanning the area from different angles bv moving his 
head” (App. 186), and further found that he “could have 
seen the DC-3 by looking around the obstruction of the 
windshield post” (App. 187). Although not specifically 
stating in a numbered finding that petitioner failed to over¬ 
come the visual deficiencies of his aircraft and to maintain 
a proper lookout by not looking around the post, the sub¬ 
sidiary findings made are sufficiently definite to advise the 
Court and petitioner of the basis of the Board’s ultimate 
finding. 

Ill Petitioner’s negligent operation of his aircraft within 
500 feet of another aircraft constituted a violation of 
the Board’s then existing proximity regulation. 

If the Board’s finding of careless operation by petitioner 
in violation of Section 60.101 by failing to maintain a proper 
lookout was proper, that finding is sufficient to sustain the 
Board’s action in suspending petitioner’s certificate, and 
the disposition of this case will not require consideration 
by the Court of whether petitioner also violated the Board’s 
proximity rule by his same negligent action. 12 On the other 
hand, if the Board’s finding of failure to maintain a proper 
lookout lacks the support of substantial evidence, the ques¬ 
tion raised by petitioner of the proper construction of the 
proximity rule is of no importance to this case since the 
Board interpreted that rule to be applicable only where the 
pilot concerned could and should have been aware of the 

12 A single act may of course constitute an infraction of several 
Civil Air Regulations. Cameron v. Civil Aeronautics Board 140 
F. (2d) 482,484 (C.C.A. 7, 1944), cert. den. 323 U.S. 716, 812 (1944). 
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proximity of the other aircraft. A construction of |the 
former Section 60.103(d) thus can be material to this case 
only if the Court should find that the Board improperly 
considered the issue of proper lookout in connection with 
the allegation contained in paragraph V of the complaint 
charging careless and reckless operation by colliding With 
the Universal aircraft, and further should determine tihat 
the Board’s finding of failure to maintain a proper lcJok- 
out is supported by substantial evidence. In this evpnt, 
the Board is of the view that the allegation contained in 
paragraph IV of the complaint charging a violation of the 
proximity rule was sufficient to place in issue the question 
of petitioner’s careless operation (see Section I, supra pjige 
15), and is of the further view that its action in suspend¬ 
ing petitioner’s license must be sustained upon the bs[sis 
of the finding that petitioner violated the proximity rulje. 13 

Contrary to petitioner’s assertions herein, the Board jias 
indicated with reasonable certainty the circumstances unjler 
which it considered that unintentional operation within 500 
feet of another aircraft constituted a violation of its proxim¬ 
ity rule. In its opinion In the Matter of Leroy Nelson 
Smith, u referred to and relied upon in the Board’s opin¬ 
ions presently before the Court, the Board discussed at 

1-5 No question is presented of interpreting the proximity rule 
here involved for the guidance of the Board in applying this rule to 
future cases. Effective October 8. 1947, the Board completely 
revised its Air Traffic Rules, and substituted a new and differertlv 
phrased “proximity rule” for the one here in issue. Section 60.fL05 
of this revision (14 C.F.Ii. 60.105, 1947 Supplement), preseritly 
codified as Section 60.15 (14 C.F.R. 60.15, 1949 edition), provides: 

“Proximity of aircraft. No person shall operate an aircitaft 
in such proximity to another aircraft as to create a collision 
hazard. No person shall operate an aircraft in formation 
flight when passengers are carried for hire. No aircraft shall 
be operated in formation flight except by prearrangement be¬ 
tween the pilots in command of such aircraft”. 

This revised regulation is not before the Court. While it n|av 
perhaps be assumed that the same construction will be placed upon 
this regulation as was placed upon the former regulation, a construc¬ 
tion believed to be entirely proper, the Board as yet has not 
occasion to pass upon the question. 

14 Opinion and Order Serial No. S-96, dated July 18, 1947, Docket 
No. SR-1406. 
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length the applicability of this same proximity rule to a 
factual situation almost paralleling the instant case. Due 
to restrictions in visibility occasioned by weather condi¬ 
tions, the pilots of both aircraft involved in the mid-air 
collision in that case were bound by instrument flight rules. 
However, the weather was such that each aircraft could 
in fact have been observed by the occupants of the other 
in sufficient time to have avoided the collision. Further, 
as here, the co-pilot in that case actually saw’ the other 
aircraft just prior to impact. In holding that the pilot 
had violated the proximity rule by failing to maintain an 
adequate lookout, the Board stated that 

“w’hen a pilot is operating under instrument flight rules 
but under w’eather conditions which permit him to see 
a reasonable distance and to comply with the right of 
w’ay and proximity rules contained in 60.103 of the 
contact flight rules, such rules are applicable and the 
pilot must do so”, 

and further that 

“the right of way and proximity rules . . . apply 
in all those situations where application is practicable 
and by following them, collisions may he avoided.” 

In other words, the Board held that where a pilot could 
and should have observed the other aircraft, his negligent 
failure to do so constituted a violation of the proximity 
rule. This is the rule of applicability which has been uni¬ 
formly applied to the Board’s “rules of the road.” 13 It 
is true that the Board did not in terms state in petitioner’s 
case that the proximity rule was applicable only w’here the 
pilot did observe, or could and should have observed, the 
other aircraft. However, the Board did refer to the Smith 
case as establishing “a policy consistent with the examiner’s 

13 In its October 8, 1947 revision of the Air Traffic Rules, and 
in all subsequent revisions thereof, the Board has included a binding 
interpretative statement that “Right-of-way rules do not apply 
when, for reasons beyond the pilot’s control, aircraft cannot be 
seen due to restrictions of visibility.” (See note following 14 
C.F.R. 60.104, 1947 Supplement, and 14 C.F.R. 60.14, 1949 Edi¬ 
tion). 
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finding on this issue” (App. 184), and further quoted ex¬ 
tensively from that case with reference to the dut\| of 
pilots in maintaining an adequate lookout (App. Ij86). 
While the Board could have restated the rule of the SMith 
case, rather than merely referring petitioner to that cjase, 
the reference thereto coupled with the Board’s finding^ of 
negligence on petitioner’s part were sufficient to apprise 
both petitioner and the Court of the basis for the finding 
that petitioner had violated the proximity rule. 10 

The Board’s obviously reasonable interpretation of! its 
proximity rule certainly w T as a permissible one. The hile 
in terms affirmatively forbade the flying of aircraft within 
500 feet of one another except under one condition, wljiere 
prior arrangement had been made therefor between the 
pilots. If it had been intended that this rule be applicable 
only in those instances in which the pilot was actually 
aware of the proximity of the other aircraft, the Beard 
would have so stated in its regulation. There is no consti¬ 
tutional barrier to imposing liability for unintentional jvio- 
lation of laws and regulations designed to safeguardj the 
public health, safety and welfare. United States v. Ba\int, 
258 U. S. 250 (1922); Shevlin-Carpenter Company v. State 
of Minnesota, 218 U. S. 571 (1910); St. John v. New Yfirk, 
201 U. S. 633 (1906); United States v. Greenhaum , 13^ F. 
(2d) 437 (C.C.A. 3, 1943). The cases cited indicate that 
whether a showing of knowledge and wilfulness is necessary 
to sustain a conviction for violation of a particular such law 
depends primarily upon the legislative intent in its enact¬ 
ment. Further, in those instances in which enforcement 
of the prohibition will be made difficult or impossibly if 
proof of knowledge is required for conviction, a justifiable 
legislative intent may be found to dispense with the elenient 

of knowledge. 

— 

10 Petitioner’s contentions with reference to the Smith casej are 
difficult to understand. In his brief to the Court, petitioner stjates 
that in the Smith case the Board held that “Section 60.103 (dj) is 
applicable under instrument flight rule conditions, i.e., when air¬ 
craft are flying through clouds and the visibility is 'zero’ ”. (peti¬ 

tioner’s brief, page 3S). Both this statement and the obvjious 
implications intended thereby are unwarranted. 
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Aside from the fact that the Board’s construction of its 
own regulation provides the best source of ascertaining the 
Board’s intent in its promulgation, the difficulties of en¬ 
forcement under the construction contended for by peti¬ 
tioner arc apparent. Only in the case of repeated “buzz¬ 
ing” could the Administrator ever establish an intent on 
the part of a pilot to fly within 500 feet of another aircraft. 
A pilot deliberately flying in dangerous proximity to an¬ 
other aircraft or making a single intentional pass at another 
aircraft could never be proved in violation of either the 
past or present proximity rule if the Administrator were 
required to establish in each instance that the pilot had 
knowledge of the presence of the other aircraft. 

Petitioner has made a lengthy argument concerning his 
views as to the proper interpretation of the proximity rule, 
addressed both to the wording of the regulation and his be¬ 
lief that the Board’s interpretation could not further safety 
in air commerce. Although it is self-evident that the im¬ 
position of liability for negligent violation of the “rules 
of the road” is intended to and does promote safety by the 
knowledge on the part of pilots that they must at all times 
exercise due care, the wisdom of the Board’s interpretation 
is not germane to this proceeding. Equally irrelevant is 
the fact that petitioner’s interpretation might be consid¬ 
ered as a permissible one. The question is whether the 
Board’s construction is reasonable and permissible. It 
clearly is, and that construction is of controlling effect. 
Chapman v. Sheridan-W yoming Coal Co., 70 S. Ct. 392 
(1950); Unemployment Compensation Commission v. Ara¬ 
gon, 329 U. S. 143 (1946); Bowles v. Seminole Rock & Sand 
Co., 325 U. S. 410 (1945); American Airlines v. Civil Aero¬ 
nautics Board, — F. (2d) — (C.C.A. 7,1949). 
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IV. The Board did not err in assigning an examiner 7^10 
ivas not present at the reception of the evidence in the 
Board’s accident investigation to prepare the initial 
decision in the suspension proceeding, nor can petitioner 
he heard to complain of this procedure bg the Board. J 

Petitioner contends that lie was denied a fair hearing 
before the Board because the examiner who prepared ^he 
initial decision in the Board’s proceeding was not the 
person who presided at the reception of evidence at the 
Board’s accident investigation. This contention is predi¬ 
cated upon the view that the reception of evidence in the 
accident investigation constituted the reception of evidence 
in the suspension proceeding, and accordingly that sectibn 
5(c) of the Administrative Procedure Act required the 
initial decision to be made by the presiding officer at t)ie 
accident investigation. Not only is this objection unsound, 
but even if it were valid, petitioner obviously is in no posi¬ 
tion to raise it. 

Petitioner confuses the reception of evidence in tl|ie 
suspension proceeding with the reception of evidence m 
the accident investigation. The examiner who presided 
at the reception of evidence in the suspension proceeding 
did prepare the initial decision in this case. The accept¬ 
ance of evidence by stipulation of the parties constitutes 
the receiving thereof, and the examiner accepting the stipu¬ 
lated evidence has received that evidence within the meaiji- 
ing of the Administrative Procedure Act. That Act dobs 
not bar testimony adduced before other persons from 
use as evidence in a proceeding conducted before a quali¬ 
fied hearing examiner. For example, depositions may be 
taken before persons other than examiners and thereafter 
introduced into evidence. It is common administrative 
practice before the Board for portions of the transcript 
of proceedings heard before other examiners to be stipuj- 
lated into evidence in a particular proceeding. Here h 
duly qualified examiner received the evidence in this cash 
by way of stipulation. The fact that the evidence sq 
received consisted of testimonv adduced before other pern 

1 


1 
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sons is immaterial. Mr. Moorehead “heard” the case within 
the meaning of all relevant statutory provisions. 

Moreover, if the reception of the evidence in the acci¬ 
dent investigation is regarded as the reception of the evi¬ 
dence in the suspension proceeding, the assignment of 
Mr. Moorehead to prepare the initial decision nevertheless 
was entirely proper. As hereinafter demonstrated, none 
of the safety experts before whom the testimony in the 
accident investigation was adduced were available for 
assignment to prepare the initial decision in the suspen¬ 
sion proceeding. 

Section 5(c) of the Administrative Procedure Act (5 
U.S.C. 1004(c)) became effective on September 11, 1946, 
approximately six months before the filing of the Ad¬ 
ministrator's complaint herein. The provisions of that 
section requiring that the “same officers who preside at 
the reception of evidence” shall make the initial decision 
“except where such officers become unavailable to the 
agency are the ones relied upon by Petitioner in asserting 
that Mr. Chrisp should have prepared the initial decision 
in this case.**" 17 However, the section further provides: 

“No officer, employee, or agent engaged in the per¬ 
formance of investigative or prosecuting functions for 
any agency in any case shall, in that or a factually 
related case, participate or advise in the decision, 
recommended decision, or agency review pursuant to 
section 8 except as witness or counsel in public pro¬ 
ceedings.” 

The panel of safety experts receiving the evidence in 
the accident investigation clearly were engaged in the 
performance of investigative functions for the Board. Ac¬ 
cordingly, the quoted provisions of law barred any and 
all of the members of the accident panel from preparing 
the initial decision, and rendered those persons “unavail¬ 
able” to the Board for assignment to that duty. Cf. Sung 
v. McGrath , 18 Law Week 4160, decided by the Supreme 

17 Petitioner’s insistence that the only presiding officer at the 
accident investigation should have prepared the initial decision 
obviously is erroneous. If his point is well taken, then by the plain 
language of the statute the initial decision should have been pre¬ 
pared by the entire panel before whom the evidence was adduced. 
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Court on February 20, 1950. If the reception of evidence 
in tlie accident investigation is regarded as the reception 
of evidence in the suspension proceeding, then the Boajrd 
was authorized and required to appoint another examiiier 
to replace those unavailable persons still in its employ 
who had presided at the reception of the evidence. <J7/. 
National Labor Relations Board v. Dixie Skirt Co., 176 F. 
(2d) 969 (C.C.A. 1949). 18 

Furthermore, if the Board did err in its selection 
of examiner, petitioner is in no position to com¬ 
plain of that error. As heretofore indicated in tjhe 
Counterstatement, supra, p. 6, counsel who signed ^he 
stipulation concerning the record on petitioner’s behiilf 
undoubtedly knew at the time of signing thereof thatj a 
person other than a member of the accident panel would 
prepare the initial decision in the case. The case already 
had been set down for hearing before Examiner Caldwell 
who had not participated in the accident investigation, apd 
an extension of time had been requested from that ex¬ 
aminer. It was during this extension that the parties 
completed and filed the stipulation, and the extension 
requested and obtained in all probability was for tjlie 
purpose of completing their negotiations. In addition, 
both counsel who signed the stipulation and present coun¬ 
sel, being practitioners of long standing before the Board, 
must have been aware of the fact that Board safejtv 
experts do not sit and have never sat as examiners jin 
suspension and revocation proceedings. Under these cir- 

i 

' i 

18 The various examiners assigned from time to time to t)ie 
suspension proceeding were all qualified hearing examiners under 
Section 11 of the Administrative Procecdure Act (5 U.S.C. 10K)). 
None of the members of the safety panel were or are so qualified. 
However, Section 12 of the Administrative Procedure Act (5 U.S.C. 
1011) specifies that “no procedural requirement shall be mandatory 
as to any agency proceeding initiated prior to the effective date pf 
such requirement”. Since the complaint initiating the suspension 
proceeding was filed prior to June 11, 1947, the effective date 'pi 
Section 11, it probably was not mandatory upon the Board to assign 
one of its regularly designated hearing examiners to the case. How¬ 
ever, the Board has followed the practice of assigning qualified 
examiners to all formal cases actually heard subsequent to June 11, 
1947, regardless of the date of their initiation. 
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cumstances, petitioner clearly waived any objection which 
he might have had to the selection of an examiner by the 
Board by not including explicit provisions in his stipula¬ 
tion with respect to the examiner to be assigned to the case. 

Regardless of whether petitioner was aware at the time 
of entering into the stipulation that a regular hearing 
examiner would prepare the initial decision in the case, 
the fact that this course of procedure actually was followed 
became apparent upon service of the initial decision. Al¬ 
though voluminous exceptions were filed thereto (App. 166- 
179), no objection was made to Mr. Mooreliead’s having 
prepared the decision. In other words, petitioner per¬ 
mitted the Board to decide the case upon the assumption 
that the procedure followed was entirely satisfactory. Only 
after the Board’s first opinion had been entered did peti¬ 
tioner even so much as suggest that he was dissatisfied with 
the selection of examiner made bv the Board. 

•j 

In his petition for reconsideration, petitioner included 
a footnote asserting that the failure of the person who took 
the evidence in the safetv investigation to make the initial 
decision “is another error in the procedure in this case 
which requires rectification by the Board” (App. 214). 
Actually this statement appears to have been intended as 
merely another ground in support of petitioner’s request 
for oral argument before the Board. In any event, peti¬ 
tioner failed to request the Board for a de novo hearing 
before a qualified hearing examiner, the only possible solu¬ 
tion to the problem presented because of the incapability 
of any member of the accident panel to serve as an exam¬ 
iner for the purpose of preparing an initial decision. 
Further, even if the presiding officer at the accident in¬ 
vestigation had been qualified to render the initial decision 
and the footnote contained in the petition for reconsidera¬ 
tion can be interpreted as a request for such action, the 
objection came too late. Petitioner could not thus save his 
objection to be utilized only if the outcome of the proceed¬ 
ing was unfavorable to him. Cf. Colorado Radio Corp. v. 
Federal Communications Commission, 73 App. D. C. 225, 
118 F. (2d) 24, 27 (1941); Red River Broadcasting Com- 
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party v. Federal Communications Commission, 69 Ap^). 
D. C. 1, 98 F. (2d) 282, 286, 287 (1938). Although petitioner 
may not be barred by the Act from raising this objection 
before the Court because of the inclusion in the petition 
for reconsideration of the mentioned footnote, 19 a poi^it 
upon which there is considerable doubt, the facts of th|is 
case certainly are such as to require the invocation againist 
petitioner of the rule of invited error. The question of 
proper examiner arises solely from the course of pro¬ 
cedure which petitioner voluntarily requested the Boai*d 
to follow, and the Board was lulled into assuming that its 
choice of examiner was satisfactory because of petitioner’s 
lack of timely objection thereto. If the Board in fact erred 
in this respect, petitioner cannot now be heard to complain. 

Moreover, if the Board did err, and if petitioner is not 
estopped from asserting such error, he still has not demon¬ 
strated that he was prejudiced thereby. The only ground 
of prejudice assigned is that Examiner Moorehead accepted 
the testimony of the Universal pilots as to the course aijid 
positions of the respective aircraft at the time of collision, 
rather than petitioner’s testimony and that of his co-pilot 
(Pet. brief, page 41). The Board did not base its decision 
upon the credibility of the witnesses on this point. On the 
contrarv, the Board found it unnecessarv to resolve this 
conflicting testimony or to determine the course and posi¬ 
tions of the aircraft in arriving at its decision. (See App. 
185, 186). As this Court has stated with reference to a 
somewhat similar contention of prejudicial action by a 
Board examiner, a pilot in a suspension and revocation 
proceeding before the Board cannot “claim prejudice when 
he cannot demonstrate it.” 20 Since petitioner has n<j)t 
demonstrated any prejudice resulting therefrom to hiitn, 
the Court for this additional reason should not consider 

19 Section 1006(c) of the Act (49 U.S.C. G46(e)) provides in palrt 
that: 

“No objection to an order of the Board shall be considered 
by the Court unless such objection shall have been urged before 
the Board . . . ”. 

20 Sisto v. Civil Aeronautics Board , Case No. 10087, decided on 
December 19, 1949. 
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petitioner’s highly technical contention of prejudice occa¬ 
sioned by the Board’s assignment of Mr. Mooreliead as the 
examiner in this case. 

CONCLUSION 

Upon the basis of the foregoing reasons and authorities, 
the Court should affirm the Board’s orders herein. 

Respectfully submitted, 

William D. McFarlane, 

Special Assistant to the Attorney General, 
Department of Justice, Washington, D. C. 

Emory T. Nunneley, Jr., 
General Counsel, Civil Aeronautics Board. 

Herbert A. Bergsox, 

Assistamt Attorney General. 

James E. Kilday, 

Special Assistant to the Attorney General. 

O. D. Ozment, 

Attorney, Civil Aeronautics Board. 

March, 1950. 
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IN THE 


Ittiteli States (Enurt of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,424 


Joseph B. Kuhn, Petitioner 

I 

v. | 

Civil Aeronautics Board, Respondent 

_ 

ON PETITION FOR REVIEW OF ORDERS OF 
THE CIVIL AERONAUTICS BOARD 


PETITION OF JOSEPH B. KUHN 
FOR REHEARING 


Your Petitioner, Joseph B. Kuhn, presents this petition 
for rehearing on the following grounds: 

i 

(1) In deciding that your Petitioner had notice that] the 
issue of whether or not your Petitioner failed to maintain 
a proper lookout was to be tried, the Court apparently failed 
to give adequate consideration to the fact that all of the 
evidence upon which the Board’s findings were based Vas 
introduced by stipulation of the parties before your peti¬ 
tioner had any actual or constructive notice that such| an 
issue was to be tried. 
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(2) In failing to decide whether or not the Board inter¬ 
preted its proximity rule properly, this Court has substi¬ 
tuted its own judgment for that of the Board’s on the issue 
of whether or not the public interest requires the suspension 
of your Petitioner’s pilot’s certificate for a period of 40 
days. 


I 

THE RECORD SHOWS THAT PETITIONER HAD NO 
ACTUAL NOTICE THAT THE ISSUE OF 
WHETHER OR NOT HE HAD FAILED TO 
MAINTAIN A PROPER LOOKOUT WAS 
TO BE TRIED 

In its opinion of June 19, 1950, this Court decided that 
it was not necessary to determine whether the allegations 
in the complaint encompassed the issue of whether or not 
your Petitioner had failed to maintain a proper lookout. 
This Court went on to decide that your Petitioner had 
actual notice that the lookout issue was involved. 

Your Petitioner agrees with the Court that if he had 
such actual notice prior to the time of entering into the 
stipulation which provided that the initial decision might 
be based upon the evidence in the accident investigation 
hearing, his petition for review on that point ought not to 
succeed. 

However, your Petitioner had no actual notice prior to 
the time the stipulation was filed that the lookout issue was 
to be tried. It is true, as the Court has stated, that the 
Examiner discussed the question of whether or not Peti¬ 
tioner failed to maintain a proper lookout. It is likewise 
true that the Board, in its original opinion, discussed that 
question. Also, it is true that your Petitioner took the 
position and argued throughout the proceeding, just as he 
has before this Court, that he was not guilty of failure to 
maintain a proper lookout. However, at all such times the 
record had already been made by the stipulation of the 
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parties, and it was manifestly unfair to your Petitioner to 
raise a new issue at that late time. 

Moreover, your Petitioner ought to have the privilege of 
contesting an issue raised by the Examiner and the Bj>ard, 
even though improperly raised, without being held to [have 
waived his rights to have the issue raised in accordance 
with the requirements of due process of law. Your [Peti¬ 
tioner has contended in this Court that there was no sub¬ 
stantial evidence supporting the Board’s finding that |your 
Petitioner failed to maintain a proper lookout, and your 
Petitioner has also raised in this Court the issue of whether 
or not that issue was properly raised before the Boajrd. 

If there had been a hearing before the Board in which 
the Administrator of Civil Aeronautics attempted to adduce 
evidence on the issue of whether or not your Petitioned had 
failed to maintain a proper lookout, there might have been 
some obligation on the part of your Petitioner to object to 
the receipt of such evidence or to request a continuance in 
order to prepare to meet such an issue. 

Actually, however, what happened was that your Peti¬ 
tioner signed a stipulation to the effect that the initial de¬ 
cision might be based upon the record in the prior accjdent 
investigation hearing. Under such circumstances, ordinary 
ideas of fair play would require that the Board confine 
itself to the issues which it had specifically raised. Ujnder 
this Court’s decision as it now stands, it was fair and 
■within the principles of due process for the Board, kfter 
your Petitioner had signed such a stipulation, to find your 
Petitioner guilty of any violation winch the record plight 
reveal, without regard to the issues raised by the complaint. 

It w T ould have availed your Petitioner little to invoke pule 
97.27 of the Board’s “Rules of Practice Governing Safety 
Cases” and asked that further evidence be taken 01 } the 
issue of whether or not your Petitioner failed to maintain 
a proper lookout. Your Petitioner was entitled to the }ight 
to cross-examine any witnesses testifying against him, and 
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the invocation of Rule 97.27 would not have accorded him 
that right. 

Further, no issue of whether your Petitioner failed to 
maintain a proper lookout was raised at the ex parte acci¬ 
dent investigation hearing. What evidence was adduced 
on that issue at the accident investigation hearing? Your 
Petitioner testified that he did not see the DC-3 and he 
further testified that a windshield post to his left created 
a blind spot approximately 43 degrees to his left. The testi¬ 
mony of Mr. Sidney D. Berman also showed that there was 
a blind spot approximately 43 degrees to your Petitioner’s 
left. Other than that, there was no evidence adduced bear¬ 
ing upon the issue of whether or not a proper lookout was 
maintained. No evidence was introduced at the hearing 
to show at what distance aircraft position lights are visible. 
No evidence was introduced to show what other lights were 
in the background at the time the two aircraft approached 
one another. No evidence was introduced to show how far 
your Petitioner would have had to move in order to have 
seen the DC-3. No evidence was introduced on what other 
obstructions there were in the cockpit and how far your 
Petitioner would have had to move in order to see around 
each of the other obstructions in the cockpit. No evidence 
was introduced as to what other duties your Petitioner may 
have had in connection with the navigation of his aircraft 
and in connection with maintaining a watch on the numerous 
instruments in his cockpit. 

It should be borne in mind that the ex parte accident 
investigation hearing was not an adversary proceeding. 
Your Petitioner was afforded no opportunity to examine 
or cross-examine witnesses. Your Petitioner had no obli¬ 
gation to bring forth evidence on any particular point. The 
direction and scope of the inquiry was entirely in the hands 
of the officials of the Civil Aeronautics Board. 

Certainly, it can hardly be said that any real issue as to 
whether or not Petitioner was maintaining a proper lookout 
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was raised by the Board in its ex parte accident investiga¬ 
tion. Indeed, the conduct of the accident investigation 
hearing indicated that the obstruction of the windshield post 
completely explained the reason for your Petitioner fail¬ 
ure to see the DC-3. 

Your Petitioner believes that this Court has failed to 
realize how unfair to him it was for the Board to raike the 
issue of his failure to maintain a proper lookout after he 
had stipulated that the initial decision might be based upon 
the record in a prior hearing. Your Petitioner aski that 
this Court hear him again on this point and set aside the 
orders of the Board based upon its finding that he 
to maintain a proper lookout. 

II 

THERE IS NEED FOR THE COURT TO CONSIDER 
WHETHER OR NOT THE BOARD INTERPRETED 
ITS PROXIMITY RULE CORRECTLY 

In its opinion of June 19, 1950, this Court held that there 
was no need to determine whether or not the Board inter¬ 
preted its proximity rule properly on the ground th^t the 
Board’s finding as to careless operation was sufficient basis 
for the Board’s order of suspension. Such a holding jwould 
be correct if a violation of the Civil Air Regulations auto¬ 
matically required or authorized suspension of a pilot’s 
certificate. However, such is not the case. 

i 

The Board is authorized to suspend a pilot’s certificate 
only “if the interest of the public so requires.” Civil Aero¬ 
nautics Act, Sec. 609, 49 U.S.C. 559. It would appeal that 
the public interest would not require the suspension) of a 
pilot’s certificate in every case of an infraction of the) Civil 
Air Regulations. 

Whether or not the Board would impose a suspension on 
your Petitioner or a suspension of 40 days ’ duration if he 
were found not guilty of violating the proximity rule^ your 
Petitioner, of course, cannot say. But this Court, ijn de- 
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ciding that there is no need to determine whether the Board 
has properly interpreted its proximity rule, has in effect 
decided an issue which was properly one for the Board 
to decide, that is, whether the public interest requires the 
suspension of your Petitioner’s pilot’s certificate for 40 
days if he were not guilty of violating the Board’s prox¬ 
imity rule. 

The Board has specifically found that the public interest 
requires the suspension of your Petitioner’s pilot’s cer¬ 
tificate for 40 days “by reason of the findings” that your 
Petitioner was careless and that your Petitioner violated 
the proximity rule (App. 227-228). Thus, if your Petitioner 
did not violate the proximity rule, as he contends here, it 
may well be that the public interest would not require the 
suspension of his certificate or would not require the suspen¬ 
sion of his certificate for as long a period as 40 days. 

There is need for this Court to determine whether or 
not the Board properly interpreted its proximity rule, 
for unless this Court does so it will in effect substitute its 
judgment for that of the Board on the issue of whether or 
not the public interest requires the suspension of your 
Petitioner’s pilot’s certificate. 

WHEREFORE, your Petitioner prays that this Court 
grant him a rehearing on the grounds and for the reasons 
set out hereinabove and that, on such rehearing, this Court 
set aside the orders of the Civil Aeronautics Board reviewed 
herein. 

E. Smythe Gambrell 
W. Glen Harlan 
George A. Smith 

825 Citizens & Southern 
National Bank Building 
Atlanta 3, Georgia 
Attorneys for Joseph B. Kuhn 


June 30,1950 
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